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LAW  DEPARTMENT 
City  of  New  York 


February  20,  1936. 


Honorable  F.  H.  LaGuardia, 


Mayor. 


Sir: 

The  following  is  the  report  of  the  law  department  for  the 
year  1935. 

In  last  year's  report  I  referred  at  length  to  the  conditions  in 
the  department  when  we  assumed  office  on  January  1,  1934,  the 
steps  taken  to  meet  them  and  the  extensive  changes  in  the  staff. 

By  the  end  of  that  year  our  work  of  reorganization  had  been 
substantially  completed.  The  past  year  has  been  one  of  quiet, 
steady  achievement.  The  morale  of  the  staff  has  never  been  higher. 
The  confidence  and  effectiveness  of  the  assistants,  developed  by  a 
year  of  experience  and  cooperation  are  reflected  in  the  results. 

The  present  efficiency  of  the  staff  cannot  better  be  illustrated 
than  by  comparing  the  defense  of  actions  against  the  City  during 
the  past  two  years  with  that  of  the  ten  preceding  years.    Thus : 


Annual  Average 
1924-1933 

Actions  tried  599 
Recoveries  against 

the  City  $1,911,325 
Average  recovery 

per  case  $3,190 


Annual  Average 
1934-1935 

1,378 
$1,185,366 
$860 


Percentage  of 
Increase  (  +  ) 
or  Decrease  ( — ) 
1934-1935 

+  130% 

—  38% 

—  73% 


Summary 

The  following  are  some  of  the  more  important  results  of  the 
work  of  the  staff  during  the  past  year: 

(1)  Vacating,  on  the  ground  of  fraud  and  collusion,  a 
final  decree  against  the  City  which  with  interest  to  January  1 
amounted  to  approximately  $4,000,000.  The  decree  was  ob- 
tained in  1932  by  the  Lucmay  Realty  Corporation  (Warren 
Leslie,  assignee)  for  land  condemned  at  Bergen  Beach,  Brooklyn, 
which  cost  the  claimants  approximately  $275,000.  ten  months  be- 
fore the  City  vested  title.  In  last  year's  report  the  vacation  of 
this  award  was  referred  to  as  one  of  the  major  objectives  of  the 
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law  department  for  the  year  1935.  The  matter  is  now  before  the 
Appellate  Division,  Second  Department. 

(2)  Negotiating,  as  a  result  of  Mr.  Justice  Conway's  order 
vacating  the  Lucmay  award,  a  reduction  of  the  award  to  the 
owners  of  the  Cowenhoven-Voorhees  tract  who,  by  reason  of 
their  close  proximity  to  the  Lucmay  property,  were  beneficiaries 
of  the  excessive  values  placed  on  the  Lucmay  property.  The 
time  to  appeal  from  the  decree  in  their  favor  had  long  since 
expired  and  we  moved  to  set  aside  the  land  award  of  $310,000. 
The  owners  agreed  to  reduce  the  principal  amount  by  $50,000.  and 

.the  interest  by  $27,300.,  totalling  $77,300.  in  order  to  avoid  further 
litigation. 

(3)  Aiding  the  federal  government  to  advance  its  hous- 
ing program  in  the  City  of  New  York  by  expeditiously  and 
economically  acquiring  the  needed  real  estate  for  both  the  Wil- 
liamsburg and  Harlem  projects.  Fifteen  square  blocks  were  in- 
volved, valued  at  $4,700,000.  The  proceedings  were  instituted  and 
completed  and  the  property  fully  paid  for  in  less  than  six  months. 
Almost  all  of  the  work,  including  the  trials,  was  disposed  of  in  less 
than  three  months. 

(4)  Holding  judgments  and  settlements  in  tort  actions  dis- 
posed of  during  the  year  to  2.5%  of  the  amount  sued  for.  The 
total  amount  claimed  was  $23,414,550.  The  total  amount  recovered 
by  verdicts  and  settlements  was  $590,940. 

(5)  Holding  judgments  and  settlements  in  contract  actions 
disposed  of  during  the  year  to  3.8%  of  the  amount  sued  for. 
The  total  amount  claimed  was  $14,456,646.  The  total  amount  re- 
covered by  verdicts  and  settlements  was  $553,823.  In  1932  these 
recoveries  were  21.3%  of  the  amount  sued  for.  In  1933  they 
were  25.4%;  in  1934  they  were  4.7%  and  in  1935,  3.8%. 

(6)  Holding  reductions  on  settlements  in  certiorari  proceed- 
ings to  2.3%  and  on  trials  to  2.5%  of  the  assessed  valuations 
while  disposing  of  nearly  five  times  as  many  proceedings  as  in  the 
period  from  1929  through  1933.  Average  reductions  by  settle- 
ment amounted  to  6.75%  in  that  period  and  by  trial  to  10.18%. 

(7)  Carrying  forward,  in  cooperation  with  the  Department 
of  Taxes,  an  investigation  with  a  specialized  corps  of  utility  en- 
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gineers  which  yielded  an  increase  of  $203,000,000.  in  the  assess- 
ments of  real  property  of  certain  utilities  which  had  previously 
been  underassessed  for  at  least  ten  years.  This  increase  represents 
upwards  of  $5,000,000  per  annum  in  tax  income.  It  will  decrease 
the  1936  tax  rate  by  several  points. 

(8)  Successfully  sustaining  the  utility  tax  and  sales  tax  laws 
against  the  attack  of  the  combined  utilities  and  others  in  the  Gar- 
field and  the  New  York  Steam  Corporation  cases.  These  cases 
involved  an  average  annual  tax  income  of  $35,000,000. 

(9)  Successfully  resisting,  so  far  as  the  case  has  gone,  the 
efforts  of  the  utilities  to  deduct  the  utility  tax  from  the  special 
franchise  tax.  This  involves  an  average  annual  tax  income  of 
$10,000,000. 

(10)  Establishing  by  a  decision  of  the  Court  of  Appeals 
(reversing  the  lower  courts)  the  proposition  that  the  use  of  under- 
ground space  by  the  utilities  for  transformer  vaults  was  not  in- 
cluded in  their  franchises  since  transformers  are  more  than  mere 
parts  of  the  transmission  system.  This  means  increased  income 
(estimated  at  $500,000.  annually)  to  the  City  and  greatly  strength- 
ens its  position  in  its  dealings  with  the  power  companies. 

(11)  Successfully  resisting  the  claim  of  the  Central  M.  E. 
Church  of  Brooklyn  for  over  $1,000,000.  damages  as  a  result  of 
the  construction  and  operation  of  the  Independent  Subway. 

(12)  Recovering  judgment  for  paving  claims  against  the 
New  York  Railways  Company  which  were  from  10  to  15  years 
old.  These  had  been  in  the  office  for  so  long  that  they  had  been 
forgotten.  They  were  discovered  in  another  connection  and  prog- 
ressed through  litigation  to  a  judgment  in  the  amount  of  $305,000.. 
which  is  collectible. 

(13)  Settling  an  eighteen  year  old  controversy  with  the  Man- 
hattan and  Queens  Traction  Corporation,  which  controversy  made 
impossible  an  adequate  improvement  of  Queens  Boulevard  as  a 
vehicular  highway.  The  settlement  with  this  insolvent  company 
involves  a  cash  payment  of  $325,000.  to  the  City  and  the  sur- 
render of  a  long  term  trolley  franchise  for  which  bus  franchises 
are  now  being  advertised.* 

•Over  $1,000,000  in  cash,  judgments  or  written  offers  of  settlement  have  been 
obtained  in  the  past  two  years  in  forgotten,  neglected  or  long  pending  matters  in  the 
franchise  division. 
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(14)  Progressing  agreements,  negotiations  and  proceedings  so 
as  to  make  possible  the  complete  motorization  of  all  surface  trans- 
portation in  the  Borough  of  Manhattan  except  the  Third  Avenue 
System.  By  January  first  these  efforts  had  been  advanced  to  a  point 
where  bus  operation  was  actually  commenced  on  Madison,  8th 
and  9th  Avenues  and  further  operation  awaited  only  the  action  of 
the  Transit  Commission  and  the  federal  court. 

(15)  Successfully  resisting  the  excessive  claim  of  the  Man- 
hattan Elevated  Line  for  the  recovery  of  the  value  of  the  ease- 
ments of  light  and  air  acquired  by  the  company  from  abutting 
property  owners  for  the  construction  of  the  42nd  Street  spur. 
The  company  had  paid  $586,000.  for  such  easements.  The  Court 
of  Appeals  held  that  it  was  entitled  to  the  return  of  that  money 
since  the  easements  were  restored  to  the  property  owners.  The 
company  sought  the  present  value  of  the  easements  ($9,000,000.). 
The  position  of  the  City  was  upheld  in  the  United  States  Supreme 
Court  affirming  the  judgment  of  the  Court  of  Appeals.  If  the 
company  had  successfully  maintained  its  theory  the  cost  of  con- 
demning other  sections  of  the  antiquated  "L"  structures  would 
have  become  prohibitive. 

(16)  Successfully  resisting  in  the  United  States  Supreme 
Court  the  effort  of  the  State  of  New  Jersey  to  restrain  the  City 
from  dumping  at  sea  the  residue  of  its  newly  constructed  sewage 
disposal  plants. 

(17)  Successfully  maintaining  in  all  the  courts  the  right  of  the 
City  to  an  examination  before  trial  to  obtain  evidence  of  neigh- 
boring sales  in  support  of  its  objections  to  the  tentative  decree  in 
the  Union  Turnpike  case.  The  City  contends  that  the  awards  in 
this  case  were  grossly  excessive. 

(18)  Successfully  maintaining  in  the  courts  the  right  of  the 
Park  Department  to  terminate  the  license  of  the  Casino  in  Central 
Park.    An  important  question  of  public  policy  was  involved. 

(19)  Successfully  resisting  the  claim  of  the  Irving  Trust 
Company  as  trustee  of  the  Paulsen  Construction  Company  to 
recover  $237,520.  as  extra  cost  of  performing  a  contract  with  the 
City  to  construct  a  sewerage  system  in  the  village  of  Tannersville. 
The  complaint  was  dismissed  at  the  end  of  the  plaintiff's  case. 
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(20)  Successfully  resisting  the  claims  of  Williams  Engineer- 
ing Company  and  Emma  G.  Williams  for  $2,120,560.  for  alleged 
loss  of  profits  in  a  contract  case.  These  cases  were  finally  settled 
by  payment  of  $80,000.  in  1935.  In  1930  the  law  department 
recommended  a  settlement  of  $220,366. 

(21)  Settling  fourteen  actions  against  the  Nassau  Electric 
Railway  Company  and  affiliated  street  railways  for  repaying  of 
railroad  areas  for  the  face  amount  claimed  of  $32,000,  with  inter- 
est at  3%.  The  majority  of  these  actions  had  been  neglected  for 
many  years. 

(22)  Collecting  $43,000  from  a  coal  company  on  claims  aris- 
ing out  of  the  discovery  by  the  Commissioner  of  Accounts,  of 
fraudulent  practices  in  the  sale  of  coal  to  the  city. 

The  following  are  the  most  important  matters  in  which  we 
did  not  succeed  during  the  year: 

(1)  We  were  unable  to  reverse  in  the  Court  of  Appeals  the 
judgment  obtained  by  the  Newman  and  Carey  Company  against  the 
City  for  breach  of  contract  in  the  construction  of  a  portion  of  the 
I.  R.  T.  system  under  the  dual  contracts.  A  jury  verdict  for  over 
$1,000,000.  was  rendered  in  1933.  We  inherited  a  very  un- 
satisfactory record. 

(2)  We  did  not  succeed  in  maintaining  the  Mayor's  position 
in  the  power  authority  litigation,  but  the  decisions  of  the  courts 
were  helpful  in  showing  what  is  needed  by  way  of  amendments  to 
the  enabling  statute. 

(3)  The  judgment  obtained  last  year  against  the  New  York, 
Westchester  and  Boston  Railway  Company  in  the  amount  of 
$472,000.  for  the  cost  of  the  construction  of  an  approach  to  a 
crossing  over  the  railroad  at  174th  Street  was  reversed  by  the 
Appellate  Division.  An  appeal  has  been  taken  to  the  Court  of 
Appeals. 

Increased  Prod  uctivity 

It  seems  to  me  preposterous  that  the  law  department  should 
carry  on  its  books  the  volume  of  unfinished  business  indicated  as 
of  January  1,  1934.   The  record  showed  approximately  75,000 
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undisposed  of  matters  in  which  the  City  was  either  plaintiff  or 
defendant.  I  was  convinced  that  much  of  it  was  the  accumulation 
of  years,  during  which  time  there  had  been  no  effort  to  make  some 
final  disposition,  either  by  settlement,  discontinuance  or  dismissal 
of  cases  which  for  one  reason  or  another  should  not  be  brought 
to  trial.  Every  well  managed  law  office  should  periodically  go 
through  a  house  cleaning  of  this  sort.  In  addition  to  the  confusion 
which  results  from  having  this  undigested  mass  of  litigation  clut- 
tering up  the  files,  there  is  also  the  very  serious  objection  that 
such  accumulations  delay  and  confuse  the  disposition  of  current 
matters  of  importance  with  a  consequent  burden  of  needless  in- 
terest. The  City  is  also  seriously  prejudiced  by  delay  because  in  so 
many  cases  witnesses  disappear  or  lose  their  recollection  of  the 
facts.  Our  great  purpose  in  this  administration  is  to  bring  all  the 
business  of  the  law  department  to  a  current  basis  and,  except 
in  rare  cases  or  because  of  unusual  circumstances,  to  have  no 
matters  dormant  in  the  files  which  can  be  disposed  of  in  the 
normal  progress  of  litigation. 

We  are  making  a  determined  effort  in  every  division  to  be 
ready  when  cases  are  reached  for  trial.  The  rule  now  is  that  the 
City  does  not  ask  for  adjournments.  If  our  adversaries  ask  for 
adjournments  and  the  delay  may  add  to  the  interest  charge,  our 
consent  is  conditioned  on  the  stipulation  that  interest  for  the  ex- 
tended period  shall  be  waived. 

We  are  on  a  current  basis  in  appeals,  torts,  admiralty,  con- 
.  tracts,  penalties  and  workmen's  compensation  and  we  are  rapidly 
reaching  that  point  in  affirmative  actions.  We  plan  within  a  year  to 
have  disposed  of  all  pending  condemnation  proceedings,  so  that  for 
the  first  time  so  far  as  there  is  any  record  in  this  department  there 
will  be  only  current  condemnation  proceedings  pending. 

This  fact  with  respect  to  condemnation  is  of  particular  impor- 
tance. The  records  indicate  that  in  the  last  decade  the  annual  aver- 
age of  total  awards  entered  in  final  decrees  was  about  $25,000,000. 
I  am  informed  by  the  Finance  Department  that  an  estimate  of  four 
years  of  average  accruals  of  interest  would  be  conservative.  This 
means  an  average  annual  interest  charge  of  approximately  $5,000,- 
000.  on  awards  in  condemnation  proceedings,  due  to  an  average  de- 
lay of  four  years  in  progressing  them  to  final  payment.  This  interest 
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burden  had  to  be  met  either  out  of  the  public  treasury  or  by  owners 
of  the  assessed  properties.  When  we  bring  our  condemnation  work 
down  to  date,  as  we  will  before  the  end  of  1936,  we  eliminate 
this  interest  charge.  As  against  an  average  of  four  years  in  carry- 
ing condemnation  proceedings  to  the  point  of  final  payment  we 
have  the  record  in  the  Williamsburg  and  Harlem  slum  clearance 
projects  last  summer  where  final  payments  were  made  within  six 
months  from  the  date  of  the  initiation  of  the  proceedings.  The 
establishment  of  a  special  tribunal  has  been  a  great  step  forward 
in  efficiently  disposing  of  this  type  of  business. 

The  greatest  obstacle  to  our  efforts  to  reduce  the  volume  of 
unfinished  business  in  the  office  is  the  tremendous  number  of 
certiorari  proceedings  to  review  tax  assessments.  These  as  of 
December  31,  1935,  numbered  34,522.  They  are  the  result  of  the 
disastrous  effect  of  the  depression  on  real  estate  values.  It  is  en- 
couraging to  note  that  there  were  fewer  new  proceedings  com- 
menced in  1935  than  in  the  preceding  year.  We  believe  that  1936 
will  show  an  even  more  marked  decline  in  the  number  of  new  pro- 
ceedings. There  has  been  a  notable  increase  in  the  number  of 
proceedings  disposed  of.  It  does  not  seem  possible  that  all  of  them 
can  ever  be  tried  in  the  courts  in  this  generation.  The  final  solu- 
tion of  this  problem  will  be  found  when  there  is  a  definite  im- 
provement in  real  estate  values  which  will  make  the  issue  academic 
in  most  cases. 

It  would  disrupt  the  work  of  the  courts  for  us  to  attempt  to 
try  these  cases  promptly  even  if  we  had  the  legal  assistance  to  do 
so.  The  courts  have  no  facilities  for  handling  any  such  volume  of 
highly  specialized  emergency  litigation.  All  private  litigation  would 
thereby  be  delayed  and  the  administration  of  justice  would  be 
seriously  impeded.  The  only  immediate  remedy  we  can  think  of  is 
to  find  a  formula  which  will  make  possible  the  expediting  of 
compromise  settlements  where  the  facts  clearly  show  the  assess- 
ment to  be  excessive.  At  the  present  time,  settlements  in- 
volve the  cooperation  of  the  Comptroller,  the  Tax  Department  and 
the  Corporation  Counsel.  The  practice  heretofore  has  been  for  a 
recommendation  to  be  initiated  by  the  Tax  Department,  sent  to 
the  Corporation  Counsel  for  approval  and  thereafter  to  the 
Comptroller  for  final  consent.  There  is  an  interval  of  at  least  a 
month  in  the  consideration  of  the  compromise  in  each  of  the 
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departments.  Each  progressive  step  requires  a  new  presentation 
and  consideration  of  the  facts,  which  makes  rapid  disposal  of  these 
proceedings  impossible. 

In  conference  with  the  Comptroller  and  the  Commissioners 
of  the  Tax  Department  we  have  agreed  upon  a  plan  which  we  pro- 
pose to  make  effective  immediately  to  establish  an  informal  board 
of  adjustment  consisting  of  a  representative  of  each  of  the  three 
departments  whose  approval  is  required  for  a  compromise  settle- 
ment. Claimants  who  wish  to  have  their  matters  disposed  of 
promptly  will  be  asked  to  present  their  claims  to  the  board.  One 
joint  presentation  and  consideration  will  be  much  more  rapid  and 
effective  than  three  successive  and  separate  presentations.  If  such 
procedure  is  accepted  this  vast  volume  of  certiorari  proceedings 
can  be  disposed  of  much  more  rapidly  than  now  seems  possible 
by  reliance  on  the  limited  facilities  available  to  us  in  the  courts. 

Additional  Assignments 

(a)  transit  unification. 

During  the  year  we  continued  to  render  assistance  to  Judge 
Seabury  and  Chamberlain  Berle,  who  are  acting  as  special  repre- 
sentatives of  the  Board  of  Estimate  and  Apportionment  in  the 
negotiations  for  the  unification  of  the  rapid  transit  lines.  Messrs. 
C.  D.  Williams  and  William  G.  Mulligan,  Jr.  were  assigned  for 
that  purpose.  Preliminary  negotiations  were  carried  to  a  point 
where  a  memorandum  of  understanding  was  reached  with  the 
B.  M.  T.  representatives  on  February  19,  1935  and  another  with 
the  I.  R.  T.  representatives  on  November  1,  1935.  During  the  ne- 
gotiations I  was  available  for  conferences  on  matters  of  policy  and 
was  kept  informed  of  the  developments.  Following  the  submission 
of  the  preliminary  agreements  to  the  Board  of  Estimate  and 
Apportionment,  they  were  forwarded  to  the  Transit  Commission. 
Under  the  statute,  the  Transit  Commission  is  required  to  prepare 
a  definitive  plan  of  unification  and  submit  it  to  the  parties  in 
interest,  i.e.,  the  City  and  the  companies.  The  Transit  Commission 
requested  the  representatives  of  the  City  and  the  companies  to 
continue  their  efforts  and  present  their  understanding  in  the  form 
of  a  revision  of  the  Commission's  1931  draft  of  a  definitive  plan. 


12 


By  agreement  with  Judge  Seabury  and  Chamberlain  Berle  it 
has  been  arranged  that  they  will  continue  to  direct  this  work  until 
the  definitive  plan  has  been  prepared  and  agreed  to  by  the  City, 
the  companies  and  the  Transit  Commission.  For  their  further 
aid  a  small  staff  has  been  organized  under  the  direction  of  Mr. 
Stanley  Clarke,  who  has  had  special  experience  in  this  field. 
Messrs.  Williams  and  Mulligan  are  associated  with  him.  The  first 
draft  of  a  definitive  plan  has  been  completed  and  presented  to  the 
Transit  Commission. 

After  a  plan  has  been  agreed  to  there  then  remains  the  tre- 
mendous task  of  effectuating  it.  The  Board  of  Transit  Control 
will  have  to  be  set  up,  legislation  will  undoubtedly  be  needed  to 
provide  statutory  authority  for  the  operating  procedure  as  finally 
agreed  to  by  the  parties.  The  work  involved  in  consummating  the 
agreement  will  include  title  examinations,  inventories  of  the  vast 
properties  of  the  companies,  examinations  of  their  books  and 
accounts,  preparation  and  exchange  of  securities,  leases,  deeds, 
bills  of  sale  and  other  documents  and  all  of  the  other  work  inci- 
dent to  a  corporate  reorganization.  This  will  be  one  of  the  largest 
and  most  difficult  of  corporate  reorganizations.  It  will  involve  a 
new  plan  of  ownership  and  operation  of  rapid  transit  properties 
totalling  in  value  over  a  billion  and  a  half  dollars — in  some  respects 
the  greatest  transportation  system  in  the  world,  with  the  greatest 
number  of  passengers  per  year,  the  greatest  capital  investment 
and  with  as  intricate  and  involved  a  corporate  history  as  can  be 
imagined.  I  have  agreed  with  Judge  Seabury  and  Chamberlain 
Berle  that  upon  the  completion  and  approval  of  the  definitive  plan 
the  law  department  will  take  over  the  work  of  representing  the 
City  in  effectuating  the  plan ;  i.e.,  in  the  work  of  corporate  re- 
organization. It  is  difficult  to  estimate  just  how  much  time  or 
special  assistance  will  be  required  for  it.  No  effort  should  be 
spared  to  carry  forward  the  City's  part  of  this  professional  work 
with  as  much  skill  and  dispatch  as  would  be  available  to  any 
private  corporation  in  the  country. 

(b)  charter  revision  and  codification. 

We  have  obtained,  at  the  request  of  the  Charter  Revision 
Commission,  a  special  appropriation  and  have  organized  a  staff  of 
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young  lawyers  under  the  direction  of  the  commission  to  prepare 
a  complete  codification  of  all  laws  relating  to  the  affairs,  property 
and  government  of  the  City.  It  means  reading  and  annotating 
innumerable  statutes  and  decisions.  This  work  will  be  of  great 
value  even  before  the  adoption  of  a  new  charter.  Codification 
was  kept  up  from  year  to  year  in  the  law  department  when 
the  statutes  and  decisions  and  the  work  of  the  office  were  not 
so  voluminous,  but  had  been  neglected  for  almost  a  half  a  century. 

It  is  of  great  help  to  the  department  and  also  to  the  courts 
to  have  the  codification  brought  down  to  date.  The  Judges 
have  expressed  great  interest  in  it  as  it  will  help  to  relieve  them  of 
much  routine  labor  when  passing  on  matters  in  which  the  City  is 
involved.  After  codification  is  brought  down  to  date,  there  should 
be  a  determined  effort  made  hereafter  to  keep  it  up  from  year  to 
year.  Some  of  this  work  is  being  done  by  young  attorneys  whose 
services  are  made  available  to  the  office  as  a  W.  P.  A.  project. 

As  a  part  of  the  work  of  charter  revision  and  codification  there 
is  now  being  prepared  the  legislation  which  will  be  needed  to  make 
the  new  charter  effective.  As  I  understand  it,  the  charter  which 
will  be  proposed  will  establish  the  skeleton  form  of  the  municipal 
government,  i.e.,  a  municipal  constitution.  The  legislation  to 
carry  out  and  make  effective  the  form  of  government  established 
by  the  charter  will  thereafter  have  to  be  adopted  just  as  enabling 
legislation  had  been  adopted  by  the  state  legislature  after  the 
reorganization  of  the  state  government  by  constitutional  amend- 
ment in  1926.  It  will  be  recalled  that  the  commission  in  charge  of 
that  reorganization  not  only  presented  a  form  of  reorganized  state 
government  but  also  presented  simultaneously  therewith  the  effect- 
uating legislation  so  that  the  new  form  of  government  could  be 
put  into  effect  without  confusion,  uncertainty  or  delay.  If  there  is 
a  substantial  interval  between  the  adoption  of  the  new  charter  and 
the  adoption  of  the  legislation  making  it  effective,  there  will  ensue 
a  period  of  confusion  in  the  administration  of  the  affairs  of  the 
City.  In  order  to  avoid  this  and  to  make  the  modernization  of 
its  government  as  free  from  difficulty  as  possible,  the  necessary 
legislation  should  be  ready  for  consideration  and  adoption  as  soon 
after  the  new  charter  is  accepted  as  is  possible.  This  the  Charter 
Commission  proposes  to  do  and  in  this  work  it  is  now  engaged  in 
collaboration  with  the  law  department. 
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(c)  Chamberlain's  trust  funds. 

A  serious  situation  which  confronted  the  City  Chamberlain 
when  he  assumed  office  was  the  condition  of  the  trust  funds  on 
deposit  with  him.  Many  of  these  funds  had  been  invested  in  the 
guaranteed  mortgage  certificates  of  title  companies  during  pre- 
vious administrations.  If  they  had  been  left  in  banks,  as  they 
should  have  been  except  in  cases  where  the  courts  had  directed  an 
investment,  we  would  have  no  problem  today.  The  guaranteed 
certificates  in  default  aggregate  approximately  $22,000,000. 

Included  in  this  problem  are  the  holdings  of  the  Police 
Relief  Fund  which  had  been  invested  in  sound  securities,  but  dur- 
ing previous  administrations  these  securities  were  sold  and  the 
money  put  into  mortgage  certificates,  mostly  of  the  New  York 
Title  Company  and  the  State  Title  and  Mortgage  Company. 

As  a  first  step  the  Chamberlain  attempted  to  salvage  what  he 
could  out  of  the  wreck.  To  aid  him  in  this  effort,  I  assigned 
an  Assistant  Corporation  Counsel  to  devote  his  time  exclusively 
to  the  Chamberlain's  affairs.  During  1934  almost  $500,000.  of 
these  mortgage  certificates  were  reorganized.  During  1935  an 
additional  $760,000.  of  such  certificates  were  reorganized.  In  addi- 
tion to  the  foregoing,  certificates  to  the  amount  of  $850,000.  are 
in  process  of  reorganization. 

We  have  had  to  determine  what  the  City's  attitude  should 
be  toward  the  beneficiaries  of  these  funds.  There  have  been 
during  the  year  some  judicial  decisions  which  have  been  help- 
ful to  us.  Two  lines  of  cases  have  developed.  In  the  first, 
where  the  order  of  the  Court  directed  the  Chamberlain  to 
receive  a  fund  and  invest  it  in  mortgage  certificates,  the  Courts 
have  held  that  the  beneficiaries  would  have  to  bear  the  loss  since 
the  Chamberlain,  in  making  the  investment,  merely  followed  direc- 
tions and  in  the  absence  of  wrong  doing  or  carelessness  the  City 
should  not  be  held  liable.  In  cases,  however,  where  the  order 
merely  directed  the  deposit  of  the  money  with  the  Chamberlain 
and  he  in  turn  assumed  the  responsibility  of  investing  in  mortgage 
certificates,  the  City  has  been  held  liable  for  the  loss  and  is  required 
to  make  the  deposit  good.  In  the  latter  group  of  cases  judgments 
are  being  entered  against  us  which  we  are  paying  and  we,  in  turn, 
are  proceeding  against  the  sureties  on  the  bonds  of  previous  Cham- 
berlains. A  substantial  part  of  this  loss  can  and  will  be  recouped 
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from  the  surety  companies.  This,  however,  will  not  be  sufficient 
to  meet  all  the  losses  for  which  the  City  will  be  held  liable,  and  we 
still  have  the  problem  of  the  unfortunate  beneficiaries  whose  money 
was  lost  as  the  result  of  investments  in  mortgage  certificates  made 
pursuant  to  court  order. 

The  Chamberlain  has  prepared  a  plan  for  segregating  these 
items,  reorganizing  and  liquidating  them  as  rapidly  as  possible, 
salvaging  what  can  be  salvaged,  and  with  additional  revenue  to  the 
Chamberlain  by  increasing  his  fees  in  certain  cases  it  is  hoped  that 
a  sufficient  fund  will  be  established  to  make  good  in  full  to  all 
beneficiaries  who  have  suffered  losses  through  no  fault  of  their 
own  without  requiring  appropriations  out  of  public  funds  to  meet 
them.  If  the  Chamberlain's  plan  can  be  carried  out  and  the 
income  proves  equal  to  expectations  it  will  be  a  solution  of  an 
unfortunate  situation  and  the  City  will  not  be  in  the  position  of 
having  finally  to  default  in  its  obligations  to  innocent  and  in  most 
cases  needy  persons  for  whom  it  was  acting  as  a  depository. 

(d)  Authorities  (Triborough  Bridge,  Henry  Hudson  Park- 
way, Marine  Parkway) 

During  the  year  the  law  department  has  continued  to  repre- 
sent these  public  corporate  agencies.  They  were  created  by  the  leg- 
islature for  the  purpose  of  carrying  forward  specific  construction 
projects  in  a  way  which  would  not  involve  the  credit  or  the 
funds  of  the  City ;  i.e.,  as  income  earning,  self-sustaining  and 
self-liquidating  projects.  The  Triborough  Bridge  Authority  was  or- 
ganized in  1933.  Its  work  of  construction  is  now  approaching 
completion.  The  Henry  Hudson  Parkway  and  Marine  Parkway 
Authorities  were  authorized  by  the  legislature  in  1934  and  during 
the  year  1935  procured  from  public  and  private  sources  the  funds 
necessary  to  commence  construction  work. 

If  the  practice  of  previous  administrations  had  been  followed, 
such  agencies  would  have  employed  special  counsel  to  whom  the 
fees  for  services  would  be  paid.  During  this  administration 
such  work  has  been  departmentalized  to  the  extent  of  sending  all 
condemnation  work  (except  one  proceeding)  to  the  real  estate 
division.  As  to  the  rest  of  the  work,  individual  assistants  were  as- 
signed so  that  there  might  be  a  continuity  of  interest  and  back- 
ground and  no  delay.  The  work  consists  not  only  of  acquiring  the 
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needed  real  estate  (condemnation)  but  also  of  legal  assistance  in 
obtaining  the  necessary  financing,  the  preparation  of  loan  agree- 
ments and  of  forms  of  securities,  advice  and  assistance  in  the 
preparation  of  construction  contracts,  negotiations  with  bankers, 
contractors,  real  estate  owners  and  others,  representation  before 
public  bodies  and  assistance  in  procuring  legislation.  Emphasis 
has  been  placed  on  the  importance  of  expediting  our  work  so  that 
there  should  be  no  delay  in  construction.  This  has  been  especially 
important  in  these  depression  times  when  construction  work  means 
relief  to  the  unemployed. 

A  great  deal  of  time  and  effort  has  been  devoted  to  the  ad- 
vancement of  these  projects  because  of  their  importance  to 
the  future  of  New  York  City.  Through  them  and  others 
which  are  now  being  planned  and  carried  forward  by  the  Borough 
Presidents  there  is  gradually  being  developed  a  magnificent  arterial 
highway  system  serving  all  parts  of  the  City.  The  benefit 
and  importance  of  this  is  beyond  calculation.  With  a  con- 
tinuance of  the  present  confused  and  chaotic  conditions  in  vehicular 
transportation  the  City  simply  cannot  continue  as  a  place  where 
business  can  be  transacted  effectively.  The  problem  is  not  such 
a  serious  one  in  some  of  the  boroughs  which  are  still  suffi- 
ciently undeveloped  to  make  possible  the  construction  of  highway 
systems  required  by  the  automobile  age.  In  Manhattan  the  prob- 
lem is  being  met  by  the  construction  of  the  express  highways  along 
the  waterfront  on  the  east  and  west  sides;  in  Brooklyn  by  the 
marginal  highway.  Probably  additional  means  of  relief  will  have 
to  be  found.  But  certainly  these  arterial  highways  when  completed 
and  connected  with  the  suburban  parkways  will  mark  a  tremendous 
advance  in  the  physical  development  of  the  City  to  meet  modern 
requirements. 

(e)  zi'orld's  fair. 

The  project  of  a  world's  fair  to  be  held  in  commemoration 
of  the  establishment  in  this  city  of  the  government  of  the  United 
States  was  publicly  proposed  during  the  summer  of  1935.  It 
seemed  advisable  that  it  should  be  administered  in  the  same  way 
as  the  successful  Chicago  Fair.  To  that  end  a  private  non-profit 
corporation  was  chartered  composed  of  leading  citizens.  Bonds 
are  to  be  sold  to  the  public  to  provide  the  cost  of  the  fair  and  to 
be  repaid  out  of  admission,  license  and  other  fees.  The  Chicago 
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Fair  was  a  financial  success.  Not  only  was  all  invested  money 
returned  but  in  addition  there  was  a  profit  which  was  used  for  a 
public  purpose.  Of  course  such  an  effort  will  need  public  assistance. 
The  City  is  undertaking  to  provide  the  site  and  in  addition  public 
funds  will  be  needed  to  prepare  it  and  provide  adequate  ap- 
proaches. After  the  fair,  the  corporation  is  to  remove  the  buildings 
and  the  City  will  then  develop  the  grounds  site  as  a  public  park. 
The  lands  are  already  in  its  possession  for  that  purpose.  We  have 
rendered  all  necessary  legal  assistance  to  the  Commissioner  of 
Parks,  who  controls  the  site  and  has  devoted  considerable  effort 
with  the  world's  fair  board  of  directors  and  other  public  authorities 
in  preparing  and  progressing  the  plans. 

(f)  housing. 

During  the  year  we  acted  as  counsel  for  the  New  York 
City  Housing  Authority.  This  work  required  an  unusual  amount 
of  time  and  effort,  particularly  in  the  real  estate  division.  The 
federal  government,  in  aid  of  unemployment  relief  and  under 
the  direction  of  the  P.W.A.,  allocated  certain  sums  of  money  for 
slum  clearance  and  housing  projects  in  the  City  of  New  York.  The 
first  one  was  undertaken  in  the  Williamsburgh  section  of  Brook- 
lyn where  conditions  warranted  a  clearance  project  and  the  real 
estate  could  be  acquired  at  a  sufficiently  low  price  to  make  housing 
possible  for  people  of  low  income.  The  federal  government  started 
to  acquire  options  in  this  area  in  the  summer  of  1934.  The  first 
properties  optioned  were  those  of  owners  in  distress  who  were 
anxious  to  sell  for  reasonable  prices,  but  after  options  had  been 
obtained  from  the  reasonable  owners  the  work  of  assembling  the 
site  became  more  and  more  difficult  and  the  progress  increasingly 
slow.  It  was  evident  by  the  spring  of  1935  that  the  federal  gov- 
ernment had  gone  as  far  as  it  could. 

At  this  point  attention  was  called  to  a  provision  in  the  housing 
law  which  authorized  the  City  to  condemn  for  slum  clearance  as 
agent  for  the  Housing  Authority.  It  was  suggested  that  by  the 
use  of  this  power  the  balance  of  the  land  could  be  acquired  without 
further  delay.  It  was  realized  that  if  the  City  acquired  the  land 
in  condemnation  the  federal  government  could  not  know  what  the 
cost  would  be  until  the  awards  were  made  by  the  Supreme  Court. 
This  was  contrary  to  federal  precedent  as  Secretary  Ickes  had  de- 
termined not  to  commit  the  P. W.A.  unless  the  price  of  the  land  was 
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within  what  it  had  fixed  as  the  maximum  limit.  Although  the  P.W.  A. 
had  spent  almost  a  year  in  optioning  less  than  half  of  the  required 
property  and  had  actually  acquired  no  property,  we  undertook  to 
vest  title  to  the  entire  tract  within  thirty  days,  and  to  hold  the 
awards  within  a  maximum  price  specified  by  Secretary  Ickes.  The 
City  made  good  on  both  of  these  promises.  The  authorization  of 
Secretary  Ickes  to  proceed  came  on  May  14th.  The  proceedings 
were  formally  inaugurated  on  the  same  day.  Title  to  the  entire 
tract  vested  on  June  3,  in  ten  days  less  than  the  time  allowed  by 
Secretary  Ickes.  We  immediately  noticed  the  cases  for  trial.  Mr. 
Justice  Lockwood,  realizing  the  importance  of  this  project  as  a 
means  of  unemployment  relief,  gave  up  his  vacation  in  order  to 
bring  the  cases  on  for  immediate  trial.  The  trials  were  completed 
by  the  end  of  July  and  the  awards  made  on  July  31st.  Most  of  the 
property  owners  accepted  them. 

A  special  P.  W.  A.  staff  immediately  started  closing  titles 
and  paying  off  the  owners.  In  addition  to  the  titles  acquired 
in  condemnation,  quit  claim  deeds  were  also  procured.  In  a 
few  cases  appeals  were  taken  owing  to  dissatisfaction  with  the 
amount  of  the  awards.  Some  of  the  appeals  were  dismissed, 
others  were  settled  by  minor  adjustments,  and  in  less  than  six 
months  from  the  time  the  condemnation  proceeding  was  au- 
thorized it  was  completely  disposed  of,  paid  for  and  closed. 
It  involved  343  parcels,  and  was  carried  through  to  final  completion 
in  less  time  and  with  less  interest  cost  than  any  other  pro- 
ceeding of  which  we  have  record.  The  speed  and  success  of 
this  effort  has  been  held  up  by  the  P.  W.  A.  as  an  example  to 
municipalities  throughout  the  country.  It  has  made  possible  the 
commencement  of  construction  on  this  project  by  December  15, 
1935,  the  time  limit  placed  by  President  Roosevelt  as  the  condition 
upon  which  this  project  was  approved. 

Following  the  success  of  our  efforts  in  the  Williamsburgh 
project,  Secretary  Ickes  gave  his  approval  to  the  West  Harlem 
housing  project  on  7th  Avenue  and  the  Harlem  River  if  the  City 
would  undertake  to  acquire  and  deliver  title  within  a  time  limit 
and  an  upset  price  indicated  by  him  to  you.  This  opera- 
tion was  also  successfully  carried  through  within  both  limits.  The 
situation  here  was  a  very  much  simpler  one  since  we  were  dealing 
with  only  one  owner. 
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Special  Comment  on  Some  of  Our  Operations 
(a)  condemnation. 

In  my  last  annual  report  I  commented  on  our  efforts  to 
defeat  three  condemnation  awards  made  prior  to  1934  in  the  fol- 
lowing proceedings : 

(1)  Union  Turnpike  and  Grand  Central  Parkway. 

(2)  Marine  Park,  Rockaway. 

(3)  Bergen  Beach. 

(1)  As  to  the  Union  Turnpike  proceeding,  substantial  prog- 
ress was  made.  In  January,  1935  we  obtained  a  decision  from  Mr. 
Justice  Lockwood  permitting  us  to  use  the  procedure  established 
by  chapter  391,  laws  of  1932  (known  as  examination  before 
trial)  in  order  to  obtain  evidence  in  support  of  our  objections  to 
the  tentative  decree  entered  in  this  proceeding.  Under  this  law 
the  City  is  permitted  to  examine  the  details  of  sales  in  the  neigh- 
borhood of  the  condemned  property  and  introduce  such  informa- 
tion as  evidence  to  aid  in  determining  the  value  of  the  property. 
The  trial  in  this  case,  however,  had  been  completed  before  the  law 
was  enacted.  After  the  trial  a  tentative  decree  was  entered  to 
which  we  made  objections.  We  sought  the  right,  in  support  of  our 
objections,  to  make  use  of  the  newly  enacted  law  by  placing  before 
the  court  information  as  to  actual  sales  in  the  neighborhood  of 
those  parcels  with  respect  to  which  we  contended  that  the  court 
had  made  excessive  awards.  During  the  year  1935  the  Appellate 
Division  in  the  Second  Department  sustained  Mr.  Justice  Lock- 
wood's  favorable  decision  as  did  also  the  Court  of  Appeals  and 
we  are  now  engaged  in  examinations  before  trial  which  will  make 
available  to  the  trial  Justice  what  we  believe  to  be  conclusive  evi- 
dence in  support  of  our  objections  to  these  excessive  awards. 

(2)  The  debate  with  regard  to  the  Marine  Park  award  still 
continues.  Objections  to  the  tentative  decree  were  argued  before 
the  trial  Justice  on  February  13  and  14,  and  September  24,  1935 
and  we  are  still  awaiting  his  decision  thereon.  This  proceeding  was 
initiated  in  March  1930  and  tried  from  March  1931  to  December 
1931.  The  memorandum  decision  was  made  in  December  1933  and 
we  are  doing  everything  we  can  to  expedite  the  entry  of  the  final 
decree  so  that  further  steps  can  be  taken. 
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(3)  We  reported  last  year  the  denial  of  our  first  motion  to  set 
the  Bergen  Beach  award  aside  on  the  ground  of  constructive  fraud. 
We  were  convinced  that  we  had  proved  our  case  and  that  the  court 
had  ample  evidence  to  warrant  the  granting  of  the  motion.  It 
was  denied  because  we  did  not  charge  "personal  dishonesty." 
We  not  only  took  an  appeal  from  the  decision  but  continued  our 
investigation  into  the  history  of  the  proceeding.  The  results  de- 
veloped by  further  investigation  (conducted  by  Assistant  Corpo- 
ration Counsel  Phillip  W.  Haberman,  Jr.  before  the  Commissioner 
of  Accounts)  were  so  startling  and  conclusive  that  we  made  a 
new  motion  on  the  grounds  of  actual  fraud,  corruption  and  per- 
sonal dishonesty.  The  second  motion  came  on  to  be  heard  by 
Mr.  Justice  Conway,  who  granted  it  and  set  aside  the  award. 
The  claimants  thereupon  took  an  appeal  but  delayed  it  until  we 
moved  to  dismiss.  The  claimants  were  given  until  the  February 
Term  to  perfect  and  argue  their  appeal.  It  was  argued  before 
the  Appellate  Division,  Second  Department  on  February  5  and  6, 
1936,  and  decision  was  reserved. 

(b)  tax  assessments  and  excessive  awards  in  condemnation. 

In  the  usual  street  opening  proceeding  the  City  condemns  a 
narrow  strip  extending  for  a  considerable  distance  which  results 
in  takings  which  for  the  most  part  are  partial  and  leave  the  claim- 
ants in  the  proceeding  with  substantial  remainders.  It  frequently 
happens  that  all  of  the  claimants  in  a  given  proceeding  are  rep- 
resented by  one  firm  or  a  group  of  lawyers  and  one  expert  or  set 
of  experts  will  testify  in  behalf  of  all  of  the  claimants.  The  ex- 
perts and  counsel  are  obliged  to  be  fairly  consistent  in  their  over- 
valuations in  order  to  give  their  appraisals  the  appearance  of  rea- 
sonableness and  any  factor  which  would  tend  to  reduce  the  ap- 
praisals submitted  in  the  case  of  partial  takings  would  bring  about 
a  corresponding  reduction  even  in  those  cases  where  the  taking  is 
total. 

There  recently  came  to  my  attention  a  situation  in  Queens 
County  where  a  claimant  in  a  proceeding  involving  a  partial  taking 
appraised  his  entire  property  at  $4,000,000.  It  was  assessed  for 
purposes  of  taxation  at  about  §150,000. 
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It  is  apparent  that  no  such  valuation  as  $4,000,000.  would 
have  been  ventured  by  the  claimant  if  there  were  any  expectation 
on  his  part  that  such  valuation  would  promptly  be  reflected  in  his 
tax  assessment  for  the  ensuing  years  on  the  remainder  of  his 
property. 

I  have  therefore  requested  all  assistants  in  the  real  estate 
division  and  the  bureau  of  street  openings  to  tabulate  and  promptly 
transmit,  at  the  conclusion  of  every  trial,  to  the  Assistant  Corpora- 
tion Counsel  in  charge  of  the  tax  division  a  tabulation  showing 
the  block  and  tax  lot  numbers  of  all  properties  affected  by  partial 
takings,  together  with  the  claimants'  estimates  of  value  of  such 
property  both  before  and  after  the  taking;  and  that  upon  the 
making  of  the  court's  awards,  such  awards  be  also  similarly  tabu- 
lated and  transmitted  and  that  the  Assistant  Corporation  Counsel 
in  charge  of  the  tax  division  transmit  the  figures  so  received  to 
the  Department  of  Taxes  and  Assessments  in  order  that  due  weight 
may  be  given  thereto  in  the  preparation  of  the  tax  assessment  rolls 
for  the  next  succeeding  year. 

The  beneficial  effect  of  this  procedure  will  work  in  two  ways. 
If  excessive  awards  are  obtained  as  a  result  of  inflated  valuations 
submitted  in  behalf  of  claimants  the  increased  tax  revenue  which 
will  result  from  a  proper  reflection  of  these  factors  in  the  assess- 
ment rolls  will  tend  to  make  up  to  the  City  in  the  course  of  years 
the  amount  which  it  has  overpaid  as  a  result  of  the  condemnation 
proceedings. 

The  other  and  perhaps  more  important  effect  will  be  that  if 
this  practice  is  rigorously  enforced,  it  will  act  as  the  most  power- 
ful of  all  possible  deterrents  to  the  practice  of  knowingly  pre- 
senting outrageously  exaggerated  valuations  in  behalf  of  claimants. 

Changes  in  procedure  and  methods  affecting  the  condemnation 
tribunal  itself,  such  as  were  enacted  by  the  legislation  obtained 
in  1934,  are  very  valuable,  but  in  the  last  analysis  there  is  only 
one  law  which  the  claimants  of  excessive  awards  can  be  expected 
to  recognize  and  that  is  the  economic  law. 

(c)  comment  on  suggestions  made  in  last  year's  report  re: 
new  legislation. 

Two  situations  which  had  come  to  our  attention  during  1934 
were  discussed  in  the  report  for  that  year  with  the  recommendation 
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that  legislation  be  sought  to  correct  them.  One  referred  to  water- 
front grants.  It  is  unnecessary  to  repeat  the  history  of  these  grants 
which  made  such  statutory  assistance  desirable.  Suffice  it  to  say 
that  legislation  was  prepared  and  introduced  to  correct  the  condi- 
tions but  was  not  passed  by  the  legislature.  Our  efforts  have  been 
renewed  this  year  with  marked  evidence  of  wide-spread  support 
and  correspondingly  greater  hope  of  success.  We  have  had  the 
same  experience  with  the  problem  created  by  excessive  taxes  on 
City  owned  property  for  water  supply  purposes.  The  record  shows 
that  a  grossly  unfair  burden  of  local  taxation  in  upstate  counties 
is  placed  upon  the  City.  While  we  did  not  succeed  in  procuring 
the  necessary  legislation,  I  am  happy  to  report  that  our  efforts 
seem  to  have  had  some  effect  on  local  tax  assessors  and  in  some 
cases  there  were  marked  reductions  in  assessed  valuations.  This 
situation  is  receiving  further  study  and  is  being  closely  watched 
by  our  water  supply  division. 

(d)  utipaid  personal  property  taxes. 

There  are  in  this  office  between  500,000  and  600,000  claims  for 
unpaid  personal  property  taxes  of  which  40,000  to  50,000  are  judg- 
ments. They  are  practically  all  for  small  amounts.  The  average  is 
under  $20.  They  total  $79,398,308.01  of  which  about  one-half  are 
barred  by  the  statute  of  limitations,  or  are  otherwise  uncollectible 
because  of  non-residence,  bankruptcy  or  disappearance  of  the 
debtor.  Experience  shows  that  it  actually  costs  the  City  more  to 
collect  them  than  the  amount  of  money  realized.  The  law  has  been 
repealed,  having  met  with  universal  disapproval  because  it  was  so 
inequitable  and  unscientific  in  its  application.  In  cases  where  judg- 
ments were  obtained,  if  any  attempt  is  made  to  enforce  them  the 
judgment  debtor  can  make  application  for  a  vacation  of  the  judg- 
ment on  the  ground  that  he  was  never  personally  served.  These 
motions  are  invariably  granted.  In  all  efforts  to  collect,  the  debtor 
denies  possession  of  the  personal  property  upon  which  the  tax  was 
based  and  seeks  to  bargain  with  the  law  department  for  a  payment 
of  a  few  dollars  in  settlement  of  the  judgment  or  claim. 

Frankly,  I  do  not  care  to  have  that  sort  of  business  transacted 
in  the  law  department.  I  am  convinced  as  the  result  of  experience 
that  it  is  not  a  profitable  activity  for  the  City  to  engage  in.  It  is 
too  reminiscent  of  "bargain  days"  when  the  prohibition  law  was 
in  effect.  I  think  it  is  not  only  unprofitable  but  undignified  for 
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the  City  to  be  in  the  position  of  exacting  here  and  there  a  few 
dollars  from  this  or  that  taxpayer  as  a  price  of  release  from  annoy- 
ance incident  to  attempts  to  collect  old  personal  property  taxes. 
I  have  discussed  this  matter  at  length  with  you  and  the  Comptroller 
and  have  suggested  that  as  a  second  step  in  the  repeal  of  the  law, 
the  law  department  be  authorized  to  drop  such  claims.  The  total 
value  of  them  has  long  since  been  written  off  as  an  asset  of  the 
City  in  the  financial  statements  issued  by  the  Comptroller.  I  shall 
recommend  that  the  Board  of  Estimate  and  Apportionment  au- 
thorize that  all  such  claims  be  dropped. 

(e)  prevailing  rates  of  wages. 

There  are  about  3000  cases  pending  in  the  office  involving 
claims  of  about  $5,000,000.  brought  by  municipal  employees  to 
increase  their  budgetary  rates  of  pay  on  the  ground  that  they 
were  not  fixed  in  compliance  with  the  statutory  requirement  that  in 
certain  specified  trades  and  occupations  the  pay  of  municipal  em- 
ployees must  conform  to  the  prevailing  rate  of  wages  in  that  trade 
or  occupation.  This  law  may  have  been  "noble  in  purpose"  but  it 
has  been  subject  in  its  actual  application  to  evident  abuse  to  the 
great  disadvantage  of  the  City.  This  has  happened  because  the 
courts  require  that  the  "per  diem"  rate  must  be  the  same. 
Everybody  knows  that  the  per  diem  rate  in  the  average  trade 
is  relatively  high  because  of  the  seasonal  periods  of  unem- 
ployment in  those  trades.  Experience  shows  that  the  average 
mechanic  can  generally  count  on  an  employment  in  the  course  of 
the  year  of  a  certain  number  of  days  of  actual  work.  When  the 
rate  per  day  is  applied  against  the  number  of  days  he  actually 
works,  he  has  an  annual  compensation  which  is  the  basis  of  his 
wage  bargain.  Now  if  a  municipal  employee  who  enjoys  employ- 
ment every  working  day  during  the  course  of  the  year,  has  in  addi- 
tion the  benefit  of  the  high  per  diem  rate  in  private  employment 
based  upon  lack  of  employment  during  part  of  the  year,  he  is  not 
getting  the  rate  which  actually  prevails  in  private  employment  but 
a  great  deal  more.  In  addition  to  all  this  he  enjoys,  as  a  part  of 
his  compensation,  security  of  employment  and  tenure  plus  retire- 
ment benefits  which  his  fellow  tradesmen  in  private  employment 
do  not  enjoy.  He  should,  of  course,  be  paid  fairly  and  if  he  gets 
a  little  more  than  is  paid  in  private  employment  surely  the  public 
will  not  object.   But  this  has  been  carried  so  far,  mostly  by 
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attorneys  who  make  a  feature  of  prevailing  rate  cases,  that  it  has 
become  an  abuse.  Until  this  administration  came  into  office, 
prevailing  rate  of  wage  cases  were  defended  by  the  City  in  a 
perfunctory  way  and  in  practically  every  instance  additional  bur- 
dens were  put  upon  the  budget  by  reason  of  these  drives,  in  most 
cases  instigated  and  engineered  by  attorneys  who  received 
large  contingent  fees  as  a  result  of  their  efforts.  In  determin- 
ing the  prevailing  rate  it  was  not  even  possible  to  intro- 
duce into  evidence  the  rate  paid  by  the  City  as  evidence  of 
what  the  prevailing  rate  was,  even  though  in  a  given  case  the 
great  majority  of  the  persons  employed  in  the  occupation  were 
actually  in  the  employ  of  the  City.  If  a  minority  of  the  trade  is 
in  private  employment  and  by  reason  of  lack  of  work  paid  a  high 
per  diem  rate  for  days  of  actual  employment,  that  high  per  diem 
rate  for  a  minority  of  the  trade — partially  to  compensate  for  the 
days  of  unemployment  during  the  year — is  taken  as  a  prevailing 
rate  for  the  whole  trade  and  the  City  compelled  to  accept  it  for  a 
majority  of  the  trade  which  has  not  only  continuous  employment 
but  security  of  position  and  retirement  rights  in  addition. 

One  of  the  first  cases  we  tried  when  we  came  into  office  was 
that  of  Molander  v.  The  City.  Only  a  few  months  prior  thereto 
precisely  the  same  issue  had  been  tried  by  the  previous  administra- 
tion in  a  case  before  Mr.  Justice  Lewis  and  a  jury  in  Brooklyn. 
The  first  trial  went  against  the  City  for  lack  of  aggressive  defense. 
The  Molander  case,  tried  before  the  same  Justice  and  a  jury,  was 
carefully  prepared  and  won.  If  it  had  been  lost,  at  least  another 
$400,000.  would  have  been  added  to  the  budget  in  a  time  of  great 
financial  distress.  The  public  is  not  ungenerous  in  its  attitude 
toward  its  own  employees,  but  it  cannot  be  denied  that  its  gener- 
osity has  sometimes  been  abused,  and  I  do  not  hesitate  to  urge  that 
something  should  be  done  by  amendatory  legislation  if  necessary,  to 
correct  this  condition  and  so  to  control  it  that  the  benefits  which 
can  be  obtained  under  it  are  those  which  were  intended  when  the 
law  was  enacted.  It  might  well  be  considered  whether  it  would  not 
be  wise  to  put  all  such  employees  on  a  per  annum  basis. 

(f )  zoning  laws. 

During  the  past  year  we  have  devoted  attention  to  litigation 
involving  the  zoning  laws  and  to  conditions  resulting  in  in- 
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vasions  of  property  rights  by  people  who  were  willing  to  de- 
stroy values  of  adjacent  property  for  the  sake  of  personal 
advantage.  After  considerable  litigation  we  finally  procured 
a  decision  from  the  Court  of  Appeals  in  the  Monument  Garage 
case  involving  the  status  of  open  air  parking  spaces,  holding 
that  the  zoning  law  applied  to  vacant  land.  In  various  parts 
of  the  City  property  owners  who  had  improvements  on  their 
land  which  were  uneconomic  were  tearing  them  down,  thus  re- 
lieving themselves  of  the  necessity  of  paying  taxes  on  such 
unprofitable  investments  and,  on  the  other  hand,  making  the 
property  as  an  open  lot  available  for  renting  for  parking.  The 
congestion  of  the  streets  and  the  necessity  of  limiting  parking 
privileges  made  this  a  very  lucrative  use  for  real  estate  in  many 
parts  of  the  City.  Of  course,  if  it  were  permitted  indiscrimi- 
nately and  without  control  it  could  seriously  affect  real  estate 
values  of  neighboring  properties  and  break  down  the  pro- 
tection intended  to  be  afforded  by  the  zoning  resolution.  In 
addition,  the  garage  interests  were  also  protesting  against  the  trend 
as  demoralizing  to  their  business.  In  the  Monument  Garage  case 
it  was  held  that  such  parking  on  open  air  lots  could  not  be  per- 
mitted in  a  residential  district  because  it  was  in  violation  of  the 
zoning  resolution  as  it  now  stands,  but  that  it  could  be  permitted 
in  business  districts. 

Even  with  the  protection  afforded  by  that  decision  it  was 
evident  that  there  was  still  need  of  further  limitation.  It 
is  not  difficult  to  imagine  the  demoralizing  effect  of  such 
open  air  parking  spaces  on  abutting  property  in  highly  valuable 
areas  as,  for  instance,  the  mid-town  section  of  Manhattan.  Such 
use  should  not  be  indiscriminately  allowed  simply  because  the 
district  is  zoned  for  business.  It  is  obvious  that  so  used  it  could  be 
just  as  objectionable  and  demoralizing  to  values  as  in  residential 
areas.  We  therefore  prepared  legislation  and  presented  it  to  the 
Borough  Presidents  for  their  approval  placing  control  of  open 
air  parking  spaces  in  business  districts  in  the  Board  of  Standards 
and  Appeals.  They  saw  the  advantage  of  such  additional  control 
in  the  protection  of  real  estate  and  approved  the  legislation.  It  is 
now  the  law  and  has  protected  many  valuable  areas  from  the  harm- 
ful effects  of  unregulated  use  of  vacant  lots  for  open  air  parking. 
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Under  this  law  the  Board  of  Standards  and  Appeals  has  the 
right  not  only  to  prescribe  the  locations,  but  also  the  conditions 
under  which  such  parking  places  may  be  maintained,  thus  not  only 
affording  protection  against  unsuitable  locations  but  also  against 
objectionable  maintenance  and  operation  in  satisfactory  locations. 

Another  condition  with  respect  to  the  use  of  property  which 
has  come  to  our  attention  in  recent  months,  is  that  created  by  the 
constantly  increasing  and  unregulated  use  of  illuminated  signs 
both  by  day  and  night  in  all  parts  of  the  City.  The  use  of  such 
signs  can  become  a  threat  to  property  values,  an  annoyance  to  the 
public  and  a  menace  to  vehicular  traffic.  If  permitted  without  any 
control  they  are  just  as  great  a  nuisance  as  noisy  radios  used  for  ad- 
vertising purposes.  Their  use  in  residence  districts  is  particularly 
objectionable.  The  confusion  of  red  and  green  illuminated  adver- 
tising signs  projecting  out  from  building  lines  along  congested 
highways  makes  it  difficult  for  drivers  in  the  press  of  traffic  quickly 
and  easily  to  recognize  the  red  and  green  traffic  signals.  It  seems 
foolish  for  the  public  to  spend  large  sums  of  money  for  the  beauti- 
fication  of  such  areas  as  City  Hall  Park  (by  way  of  illustration) 
and  then  have  objectionable  illuminated  advertising  signs  not  only 
strung  across  the  facades  of  buildings  facing  the  park  but  also  hung 
out  over  sidewalks.  If  we  are  to  maintain  real  estate  values 
in  this  City  we  must  be  constantly  on  our  guard  against  the  efforts 
of  rugged  individualists  to  create  conditions  solely  for  personal 
profit  which  are  obnoxious  and  destructive  of  neighboring  values. 
I  believe  the  use  of  these  signs  should  be  controlled  and  have 
prepared  legislation  and  presented  it  to  the  Borough  Presidents 
and  Police  Commissioner  as  they  are  primarily  interested  in  this 
condition. 

(g)  study  of  tort  damages. 

Although  we  have  had  extraordinary  success  in  standing  off 
attack  against  the  City  for  claims  for  damages  for  alleged  injuries 
to  person  or  damage  to  property,  holding  the  recoveries  down  to 
about  2%  of  the  amount  sued  for  in  each  of  the  last  two  years,  it 
has  occurred  to  me  that  a  study  of  the  circumstances  incident 
to  the  cases  where  recoveries  were  had  might  help  us  reduce  the 
cost  even  further.    I  have  therefore  had  the  figures  analyzed  for 
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several  years  past  in  order  to  indicate  the  department  to  which  the 
recoveries  might  be  charged.  The  information  which  we  have  thus 
obtained  will  be  presented  to  the  Commissioners  of  the  departments 
involved,  with  the  request  that  they  cooperate  in  the  effort  to  re- 
duce to  the  lowest  possible  minimum  a  burden  on  the  City  treasury, 
but  also  as  a  part  of  the  campaign  now  being  conducted  by  the 
administration  for  the  protection  of  life  and  property  in  the  use  of 
automotive  vehicles. 

Changes  in  Personnel. 

In  the  report  for  last  year  I  annexed  a  schedule  re- 
cording the  educational  and  professional  background  of  each  person 
appointed  to  the  staff.  This  seemed  to  me  one  of  the  most 
interesting  features  of  the  report.  The  character  of  the  appoint- 
ments illustrates  the  non-political  and  non-partisan  objectives  of 
your  administration.  During  the  course  of  the  year  there  have  been 
a  number  of  resignations  and  new  appointments,  such  as  are  in- 
evitable in  the  administration  of  any  large  organization.  I  have 
again  annexed  a  schedule  containing  a  complete  list  of  those  whom 
I  have  appointed  to  exempt  positions  in  the  law  department,  to- 
gether with  a  brief  statement  in  each  case  of  the  appointee's  pro- 
fessional preparation. 

I  should  like  to  record  my  appreciation  of  the  services  of 
some  of  the  members  of  the  staff  who  during  the  year  have  severed 
their  connection  with  the  law  department,  either  by  retirement 
or  in  order  to  accept  opportunities  for  professional  work  in  other 
fields. 

Mrs.  Tulin,  who  rendered  such  outstanding  service  in  the 
complete  reorganization  of  the  workmen's  compensation  division 
during  the  first  months  of  our  term  of  office,  ending  the  abuses 
which  made  the  conduct  of  this  division  a  public  scandal  in  prior 
administrations,  resigned  to  accept  an  appointment  as  a  Justice  of 
the  Domestic  Relations  Court.  We  were  pleased  at  the  recognition 
given  to  her  work  in  this  department. 

Messrs.  Herlands,  Ten  Eyck  and  Schilback  resigned  to  ac- 
cept appointments  by  Mr.  Dewey  to  the  staff  which  is  engaged  in 
the  special  inquiry  into  rackets.  Mr.  Herlands  had  been  head  of 
the  contract  division,  Mr.  Ten  Eyck  had  been  assigned  to  the 
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Brooklyn  office  and  Mr.  Schilback  to  the  division  of  affirmative 
actions.  Mr.  Jos.  G.  Miller  resigned  to  accept  an  appointment 
on  the  staff  of  Mr.  Todd  who  was  appointed  as  a  special  prose- 
cutor in  Kings  County.  Mr.  Nickerson  accepted  an  appointment 
with  one  of  the  departments  in  Washington.  Mr.  Garfield  was 
offered  an  opportunity  in  private  practice  which  was  so  attractive 
he  felt  he  could  not  in  justice  to  himself  decline  it.  Mr.  Weller 
resigned  in  order  to  accept  a  federal  appointment  in  California. 

They  had  splendid  records  in  the  law  department  and  we 
greatly  regretted  their  resignations. 

Mr.  Fitzgerald,  who  had  been  head  of  the  division  of  water 
supply,  passed  away  during  January  1935  as  the  result  of  an  acci- 
dent met  by  him  during  the  previous  month.  His  death  was  a 
great  shock  to  us.  He  was  an  expert  in  his  particular  field  and 
is  greatly  missed. 

Major  Mayer  was  appointed  in  1910  during  the  administra- 
tion of  Corporation  Counsel  Archibald  R.  Watson  and  served 
with  great  distinction  for  almost  25  years,  occupying  during  that 
time  various  positions  of  importance  in  the  department.  At  the 
time  of  his  retirement  he  was  Acting  Corporation  Counsel  and  head 
of  the  division  of  general  litigation.  He  resigned  only  because  of 
the  operation  of  the  retirement  law.  He  has  been  appointed  to 
direct  and  complete  the  work  of  codification  which  I  have  pre- 
viously referred  to.  I  know  of  no  man  better  qualified  for  this 
position. 

Mr.  King  at  the  time  of  his  retirement  was  the  head  of  the 
division  of  taxes  and  had  made  a  wide  reputation  in  this  field  of 
the  law.  Mr.  Victory  resigned  after  a  long  and  successful  record  in 
the  division  of  franchises.  Mr.  Cowie  when  he  left  us  ended  a 
career  of  43  years  of  faithful  service,  and  so  far  as  we  know  his 
was  the  longest  continuous  record  of  service  in  the  department. 

Reports  of  Divisions 

In  the  last  annual  report  there  was  included  under  the  title 
of  each  division  a  summary  statement  of  the  scope  of  its  work.  It 
seems  unnecessary  to  repeat  the  statements  at  length  this  year. 
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ADMIRALTY — P.  F.  Shortridge,  Assistant  in  Charge. 

The  admiralty  division  handles  all  actions,  proceedings,  claims 
and  other  matters  involving  the  application  of  admiralty  law. 

As  a  result  of  trials  and  advantageous  settlements  during  the 
year  the  number  of  cases  pending  at  its  end  has  been  reduced  by 
nearly  one-half.  Settlements  have  also  avoided  the  necessity  of 
taking  the  crews  off  floating  equipment  of  the  City  for  attend- 
ance at  trials.  As  the  departments  are  reducing  their  operating 
forces,  the  absence  of  entire  crews  for  several  days  is  a  serious 
hindrance  to  the  operation  of  the  department  involved. 

Public  letting  of  contracts  for  towing  and  scow  hire  have  been 
prepared  for  the  Department  of  Sanitation.  These  are  the  first 
contracts  of  this  kind  because  heretofore  these  services,  which  in- 
volve large  yearly  expenditures,  have  been  engaged  upon  informal 
oral  contracts  without  public  letting. 

The  abandonment  of  sea  dumping  by  the  Department  of  Sani- 
tation in  1934  necessitated  a  number  of  conferences  with  that  de- 
partment and  others  concerning  various  proposals  for  substituted 
methods  of  disposal  of  refuse. 

Among  the  matters  handled  by  this  division  during  1935  were  : 

State  of  New  Jersey  v.  The  City,  a  case  of  original  juris- 
diction in  the  Supreme  Court  of  the  United  States  which 
grew  out  of  the  pollution  of  the  shores  of  New  Jersey  by 
garbage  and  refuse  dumped  at  sea  by  the  City  and  resulted  in 
the  entry,  in  1933,  of  an  order  enjoining  the  City  from  dump- 
ing at  sea.  A  petition  was  filed  for  an  interpretation  or 
modification  of  the  injunction  so  as  to  permit  the  City  to  dump 
at  sea  sewage  sludge  from  its  sewage  treatment  plants.  This 
is  a  necessary  part  of  the  City's  future  sanitation  policy.  The 
State  of  New  Jersey  requested  the  Court  to  appoint  a  Master 
to  take  testimony  on  the  character  of  the  sludge  discharged 
from  the  treatment  plants.  The  Court  denied  this  request  and 
rendered  a  decision  upholding  the  contention  of  the  City  that 
the  dumping  of  sludge  at  sea  was  not  a  violation  of  its  in- 
junction. 

Newtmvn  Creek  Towing  Company  v.  The  City,  et  al.,  was 
an  appeal  to  the  Circuit  Court  of  Appeals  from  the  decision 
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of  the  District  Court  holding  the  City  liable  for  damages  sus- 
tained by  a  tug  as  a  result  of  fouling  her  propeller  in  the  elec- 
tric cables  of  the  Metropolitan  Avenue  Bridge.  The  decree 
was  modified.  Although  this  suit  involved  only  the  com- 
paratively small  amount  of  damages  to  the  tug,  the  issues  in- 
cluded the  performance  of  the  contract  for  the  building  of  the 
bridge.  As  a  result  of  the  decision  of  the  appellate  court 
the  contractors  are  bearing  both  the  tug's  damages  and  the 
expense  of  relaying  the  cables  so  as  to  comply  with  the  contract. 

Robins  Drydock  &  Repair  Co.  v.  The  City,  is  the  first  suit 
litigated  in  admiralty  on  a  claim  for  repairs  to  a  vessel  where 
the  open  market  order  reserved  to  the  Comptroller  the  power  of 
audit.  The  bills  for  repairs  to  three  fireboats  were  audited 
by  the  Comptroller  in  an  amount  less  than  the  contract  price. 
The  Court  has  upheld  the  power  of  audit;  testimony  was 
taken  before  a  commissioner  on  the  reasonable  value  of  the 
repairs,  and  briefs  have  been  submitted. 

In  addition  to  the  above  suits  and  the  ordinary  trials  and  ap- 
peals, this  division  has  handled  a  number  of  actions  and  special 
proceedings  for  the  division  of  general  litigation. 

AFFIRMATIVE  ACTIONS— Frederick  V.  P.  Bryan,  Assistant 
in  Charge. 

This  division  acts  as  general  collection  attorneys  for  the  City. 

The  reorganization  of  the  division,  which  began  in  1934  and 
continued  during  the  past  year,  has  produced  important  results. 
These  are  illustrated  principally  by  the  enormous  increase  in  the 
work  handled  during  1935.  The  volume  disposed  of  during  1935 
presents  a  startling  contrast  to  that  in  1933.  For  example,  more 
than  twice  as  many  cases  and  claims  were  disposed  of  in  1935  as 
in  1933  and  approximately  50%  more  than  in  1934.  Four  times 
as  many  actions  were  tried  in  the  Supreme  and  other  higher  Courts 
as  in  1933  and  almost  twice  as  many  as  in  1934.  Five  times  as 
many  briefs  were  prepared  as  in  1933  and  twice  as  many  as  in 
1934.  Two  and  one-half  times  as  many  opinions  were  rendered 
by  the  division  in  1935  as  in  1933.  Furthermore,  results  in  the 
courts  have  been  highly  satisfactory. 
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As  pointed  out  in  the  report  for  1934,  the  principal  problem  of 
the  division  has  been  to  keep  abreast  of  current  work  and  at  the 
same  time  attack  the  large  volume  of  arrears  which  accumu- 
lated over  a  period  of  many  years.  So  much  progress  has 
been  made  in  this  direction  that  practically  all  cases  in  arrears 
have  been  revived  and  pressed  toward  a  conclusion.  It  is  ex- 
pected that  by  the  end  of  the  current  court  year,  there  will  be 
few  cases  pending  and  undisposed  of  which  are  more  than  two 
years  old,  which  means  that  the  division  will  be  practically  up 
to  date. 

An  example  of  what  has  been  accomplished  has  been  the 
disposition  of  over  a  thousand  cases  in  which  summonses  and 
complaints  had  been  drawn  and  were  awaiting  service.  The 
practice  in  the  division  prior  to  this  administration,  upon  re- 
ceipt of  a  small  claim,  was  to  draw  a  summons  immediately,  irre- 
spective of  the  merits  of  the  claim,  and  to  place  it  in  the  hands  of 
a  process  server.  In  many  instances,  it  was  discovered  that  the 
City  should  never  have  brought  the  action  in  the  first  place  since 
no  cause  of  action  existed  or  the  defendant  had  a  complete  defense. 
This  practice  has  been  reversed.  As  soon  as  a  claim  is  received 
an  immediate  investigation  is  made  to  determine  its  worth. 
Claims  found  to  be  worthless  are  rejected.  When  an  action  is 
started,  therefore,  it  is  predicated  upon  sound  legal  theory  and 
is  supported  by  facts.  A  large  volume  of  worthless  litigated  mat- 
ters have  been  eliminated.  When  a  case  appears  on  the  trial 
calendar  the  trial  assistant  can  be  assured  that  it  is  worth  taking 
into  court. 

In  connection  with  its  reorganization  an  inventory  of  all 
cases  and  claims  in  the  division  has  been  prepared.  Thus,  for  the 
first  time  in  many  years,  it  is  possible  to  ascertain  what  matters 
are  pending  and  their  status. 

One  of  the  principal  functions  of  the  division  is  the  collection 
of  money  upon  claims  transmitted  to  it.  Collections  by  way  of 
settlement  have  shown  improvement  during  the  current  year 
largely  because  standardized  and  routine  procedure  for  the  settle- 
ment of  cases  has  been  discarded.  Each  case  is  now  evaluated  on  its 
merits  and  settlements  are  made  on  that  basis. 

The  collections  made  during  the  year  1935  are  slightly  in 
excess  of  $400,000.  While  the  total  amount  of  collections  is  not  as 
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large  as  in  1934,  due  to  the  fact  that  there  were  two  collections  of 
$170,000  and  $96,500,  respectively,  made  in  that  year,  nevertheless, 
the  number  of  items  collected  has  substantially  increased.  In  1935 
approximately  1200  receipts  were  issued  as  compared  with  734  in 
1934  and  459  in  1933.  The  figure  of  $400,000  represents  an  in- 
crease of  over  80%  above  the  average  collections  of  the  division  for 
the  four  years  immediately  prior  to  January  1,  1934. 

Members  of  the  staff  of  the  division,  in  addition  to  the  regular 
divisional  work,  have  participated  in  many  important  proceedings 
throughout  the  year.  Examples  of  such  proceedings  are  the  motion 
to  set  aside  the  Bergen  Beach  condemnation  award  and  the  ouster 
of  the  Central  Park  Casino  {Dieppe  Corporation  v.  Moses.) 

Furthermore,  the  division  has  assisted  in  handling  the  various 
matters  arising  out  of  illegal  and  unauthorized  investments  by 
former  Chamberlains,  which  have  been  complicated  by  the  collapse 
of  the  mortgage  market. 

Litigation  for  the  Department  of  Hospitals  and  the  Depart- 
ment of  Public  Welfare,  for  the  collection  of  moneys  due  for 
hospitalization,  old  age  relief,  blind  relief,  etc.,  has  been  carried 
on  intensively  under  the  direction  of  one  of  the  assistants.  This 
branch  of  the  work  was  very  substantially  in  arrears  on  January 
1,  1934.  In  spite  of  the  increased  burden  arising  from  the  present 
economic  depression,  good  progress  has  been  made  toward 
clearing  up  accumulated  arrears  of  these  cases  and  placing  the 
work  on  a  permanent  organized  basis.  Over  $25,000  has  been 
collected  in  cases  of  this  character  during  the  year. 

The  division  has  co-operated  with  the  Emergency  Relief 
Bureau  in  setting  up  a  legal  staff  in  that  bureau  for  the  collection  of 
relief  fraudulently  obtained  or  improperly  extended.  During  the 
first  part  of  the  year  various  important  principles  of  law  were 
established  by  the  division,  including  the  principle  that  work  relief 
may  be  recovered  from  the  recipient,  where  the  recipient  fraudu- 
lently concealed  from  the  bureau  the  fact  that  he  had  substantial 
assets. 

The  year  also  marked  the  termination  of  a  large  volume  of 
cases  and  claims  for  repaving  by  street  railway  companies.  For 
example,  14  cases  against  various  street  railway  companies  in 
Brooklyn  and  Queens,  some  of  which  had  been  pending  for  over 
fifteen  years,  were  settled  with  the  companies  for  some  $32,000,  the 
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face  amount  of  the  claims  plus  interest  at  3%.    There  are  now 

outstanding  only  three  such  cases  all  of  which  will  shortly  be 
pressed  for  trial. 

The  litigation  arising  out  of  the  disclosures  made  by  the  Com- 
missioner of  Accounts  concerning  the  sale  of  inferior  coal  to  the 
City,  has  been  continued  during  the  year.  The  action  pending 
against  Sidford  &  Greene  was  settled,  netting  the  City  approxi- 
mately $43,000.  Preparation  for  the  trial  of  another  similar  action 
is  well  on  its  way  to  completion. 

The  division  has  worked  under  a  considerable  handicap 
throughout  the  year  due  to  a  lack  of  adequate  facilities.  The  office 
space  is  entirely  inadequate  for  its  needs.  Various  members  of  the 
staff  are  working  under  impossible  physical  conditions.  The  per- 
sonnel of  the  division  is  scattered  throughout  the  Municipal  Build- 
ing. In  order  for  the  division  to  work  at  its  maximum  efficiency  it 
is  essential  that  more  space  be  allotted  and  that  the  physical  layout 
be  such  that  the  members  of  the  division  are  at  least  within  a  rea- 
sonable working  distance  of  the  office  of  the  Assistant  in  charge. 

It  has  been  recommended  by  the  Assistant  in  charge  that  a 
special  effort  be  made  to  collect  large  numbers  of  outstanding  un- 
paid judgments  in  favor  of  the  City  which  have  accumulated  over 
a  number  of  years.  There  are  at  present  no  adequate  facilities  for 
conducting  examinations  in  supplementary  proceedings  in  volume. 
A  project  is  now  under  way  for  the  analysis  and  classification  of 
the  outstanding  unpaid  judgments  on  our  records  for  the  purpose 
of  ascertaining  the  advisability  from  an  economic  standpoint  of 
setting  up  a  special  department  to  take  care  of  such  matters.  Ex- 
periments will  be  made  with  a  view  to  determining  how  much  could 
be  realized  for  the  City  on  these  outstanding  judgments  if  a  perma- 
nent staff  were  created  to  conduct  supplementary  proceedings  on  all 
judgments  recovered  by  the  City. 

While  the  record  of  the  division  shows  continued  improve- 
ment, there  is  little  doubt  that,  once  the  arrears  are  disposed  of, 
it  will  be  possible  to  deal  with  current  business  more  efficiently 
and  with  better  results.  This  is  particularly  true  because  the  length 
of  time  which  elapsed  since  many  of  the  old  cases  and  claims  ac- 
crued, greatly  increased  the  difficulty  of  pressing  them  for  trial  or 
disposing  of  them  by  settlement. 
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Among  the  important  matters  in  this  division  during  the  past 
year  are : 

City  v.  Bee  Line,  Inc.  Action  to  recover  approxi- 
mately $35,000  representing  the  percentage  of  gross  re- 
ceipts alleged  to  be  due  from  bus  operation  in  Queens 
without  a  franchise.  The  defendant  counterclaimed  for 
$35,000  representing  payments  already  made  on  account  of 
prior  similar  operation  on  the  ground  that  such  payments 
were  induced  by  duress.  Trial  resulted  in  a  net  judgment  for 
the  City  for  $22,000  after  the  deduction  from  the  amount  ow- 
ing to  the  City  of  $12,000  deposited  by  Bee  Line  under  a 
previous  franchise  and  in  a  dismissal  of  the  counterclaim  for 
$35,000.  The  Appellate  Division  reversed  the  judgment  in 
favor  of  the  City,  but  affirmed  the  dismissal  of  the  counter- 
claim based  upon  duress.  Appeals  to  the  Court  of  Ap- 
peals have  been  taken  by  both  parties. 

City  v.  Herman  Blume — Action  to  recover  salary  paid  to 
a  Municipal  Court  stenographer  who  was  absent  for  eleven 
years,  hired  a  substitute  at  less  than  his  salary  and  pocketed  the 
difference.  Judgment  was  recovered  for  approximately  $7,000 
after  trial  before  Valente,  J. 

Leary  v.  City  of  New  York — Here  a  taxpayer  sought  a 
cancellation  of  an  assessment  in  territory  which  at  the  time  of 
the  levy  of  the  assessment  was  in  the  County  of  Queens  but 
which  was  later  transferred  to  the  County  of  Nassau  under  a 
law  changing  the  boundary  line  between  such  counties.  The 
case  involved,  indirectly,  similar  assessments  of  about  $60,000. 
The  City  was  successful  upon  the  trial,  resulting  in  a  holding 
that  the  assessments  were  valid  and  binding. 

City  v.  Gramaglia  Brothers  (Inc.)  and  National  Surety 
Corporation — Action  for  approximately  $5,000  which  is  of  in- 
terest principally  because  it  involved  the  construction  of  an  as- 
sumption agreement  whereby  the  National  Surety  Corporation 
assumed  all  bonds  of  the  insolvent  National  Surety  Company 
running  to  the  City  and  "in  effect  on  April  30,  1933."  Trial 
resulted  in  a  judgment  for  the  City  and  a  lengthy  and  inter- 
esting opinion  by  Mr.  Justice  Pecora,  holding  that  the  liability 
of  National  Surety  Corporation,  under  its  assumption  agree- 
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ment  with  the  City,  existed  even  though  performance  under 
the  contract  upon  which  the  surety  was  bound  had  been  com- 
pleted prior  to  the  date  of  assumption. 

City  v.  New  York,  Westchester  and  Boston  Railroad  Co. 
In  1934  the  division  recovered  a  judgment  for  approximately 
$472,000  against  the  railroad  representing  the  cost  of  con- 
struction of  an  approach  to  a  bridge  carrying  174th  Street 
over  the  defendant's  tracks.  On  appeal  to  the  Appellate  Di- 
vision the  judgment  was  reversed  and  the  City's  complaint 
dismissed.  An  appeal  has  been  taken  to  the  Court  of  Appeals 
and  it  is  expected  that  the  matter  will  be  heard  there  during 
the  spring. 

Estate  of  Anna  Phipps  Tinker.  This  was  a  will  con- 
struction proceeding  to  determine  whether  the  City  of  New 
York  or  New  York  University  was  entitled  to  take  bequests 
to  Bellevue  Hospital  aggregating  some  $250,000.  After  trial 
before  Surrogate  Foley,  it  was  determined  that  New  York 
University  was  the  party  entitled  to  the  bequests. 

City  v.  John  J.  Kelly,  et  al.  This  was  an  action  to  re- 
cover approximately  $9,000  from  the  defendant  upon  certain 
contracts  giving  him  the  privilege  of  dumping  fill  on  the 
Hudson  River  waterfront.  Kelly,  Inc.,  an  impleaded  defend- 
ant, interposed  counterclaims  for  approximately  $10,000.  The 
trial  resulted  in  a  judgment  for  the  City  of  $9,000  with  in- 
terest and  a  dismissal  of  the  counterclaims. 

City  v.  American  Surety  Company.  Action  for  approxi- 
mately $30,000  to  recover  from  the  surety  of  the  insolvent 
Hudson  River  Day  Line  for  rental  due  upon  Pier  81,  North 
River.  In  spite  of  defenses  asserted  by  the  surety,  which  the 
surety  claimed  released  it,  a  settlement  of  $16,500  was  ob- 
tained from  the  surety  company. 

City  v.  American  &  Cuban  Steamship  Lines  and  National 
Surety  Corporation.  This  action  arose  out  of  a  lease  of  a 
pier  to  the  steamship  company  which  became  insolvent. 
A  settlement  was  arranged  whereby  the  surety  company  paid 
the  City  $24,000  on  account  of  arrears  in  rental  and  the  City 
took  over  the  pier  for  the  balance  of  the  term. 
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City  v.  Rosati  and  American  Surety  Company.  An  action 
to  recover  approximately  $15,000  from  the  surety  upon  a 
contract  for  spreading  oil  upon  roads  in  the  Borough  of 
Queens.  The  contractor  failed  to  spread  oil  as  required  but 
fraudulently  represented  to  the  City  that  he  had  done  so, 
thereby  obtaining  excess  payments.  The  contractor  was  judg- 
ment proof  but  the  sum  of  $10,000  was  paid  by  American 
Surety  Company  in  settlement  of  the  claim. 

Estate  of  Ida  Wood.  Ida  Wood,  a  wealthy  recluse,  died 
intestate  leaving  an  estate  of  approximately  $900,000.  In 
August,  of  this  year,  a  will  was  offered  for  probate  purporting 
to  leave  one-half  of  the  estate  to  the  City  of  New  York  and 
the  other  half  to  a  beneficiary,  named  Carpenter,  living  in 
Mississippi.  Extensive  investigations  developed  some  extraor- 
dinarily interesting  facts  and  theories.  The  investigation  is 
still  being  carried  on  but  it  now  appears  that  there  is  little 
probability  of  establishing  the  validity  of  the  will. 

City  v.  /.  T.  Flatto.  This  was  an  action  to  recover  ap- 
proximately $4,500  as  rental  due  upon  a  lease  of  land  under 
water  in  the  Harlem  River.  Part  of  the  consideration  of  the 
lease  was  the  release  by  the  lessee  of  substantial  rights  to  the 
bed  of  the  Harlem  River  under  the  so-called  Butterly  Agree- 
ment. Judgment  for  the  City  necessarily  upheld  the  validity 
of  the  lease  and  of  the  release  by  the  lessee  of  such  rights 
which  had  a  value  of  several  hundred  thousand  dollars.  • 

Hodson  v.  Massorati.  This  was  an  action  by  the  Welfare 
Commissioner  against  a  recipient  of  work  relief  who  had  mis- 
represented his  financial  condition.  It  was  the  first  case  on 
record  where  a  civil  judgment  was  recovered  and  collected 
against  a  work  relief  recipient.  The  case  aroused  general 
interest  among  welfare  officials  throughout  the  State. 

Matters  for  Department  of  Public  Welfare.  The 
routine  work  for  the  Department  of  Public  Welfare  has  now 
been  reorganized  and  has  resulted  in  collections  in  excess  of 
$25,000  on  old  age,  blind  and  children's  relief  during  the  cur- 
rent year. 
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Hudson  River  Navigation  Company,  Bankrupt.  The 
City  asserted  a  priority  claim  for  approximately  $11,000  in  a 
bankruptcy  proceeding,  arising  from  use  and  occupation  of  a 
City  pier  by  the  Receiver  in  bankruptcy  appointed  by  the 
United  States  District  Court  for  the  Northern  District  of  New 
York.  Involved  were  two  conflicting  bankruptcy  proceedings, 
in  the  Northern  and  in  the  Southern  Districts  of  New 
York,  and  an  equity  receivership.  A  decision  of  the  District 
Court  disallowing  the  claim  of  the  City  on  the  ground  that  it 
was  against  the  Northern  District  Receiver  who  had  been 
improperly  appointed  was  affirmed  by  the  Circuit  Court  of 
Appeals. 

City  v.  McAuliffe.  This  was  an  action  to  set  aside  a 
fraudulent  conveyance.  While  involving  a  comparatively 
small  sum  it  is  believed  to  be  the  first  action  in  which  the  City 
sought  this  relief.  After  trial  before  Cropsey,  J.,  judgment 
setting  aside  the  conveyance  was  granted  in  favor  of  the  City, 
which  has  been  appealed. 

Fire  Department  Relief  and  Pension  Funds.  These  mat- 
ters involved  collection  from  various  surety  companies  of  the 
unpaid  balance  to  the  credit  of  these  funds  in  the  Harriman 
National  Bank  &  Trust  Company  now  in  liquidation.  Nego- 
tiations are  under  way  which,  it  is  hoped,  will  result  in  satis- 
faction by  the  sureties  of  the  major  portion  of  the  losses 
sustained  by  the  funds,  amounting  to  over  $150,000. 

Chamberlain's  Investments.  The  situation  resulting  from 
the  general  default  in  mortgages  was  complicated  by  the  decis- 
ion in  Matter  of  Schmidt,  holding  that  the  Chamberlain  had  no 
right  to  invest  funds  which  were  deposited  with  him  subject 
to  further  order  of  the  Court.  The  division  has  been  engaged 
in  a  study  of  this  situation  for  many  months  looking  toward 
the  minimizing  of  substantial  losses  to  the  City  arising  out  of 
investments  made  by  prior  administrations.  The  law  has  now 
been  established  as  to  the  liability  of  the  City  and  appropri- 
ate action  has  been  taken  against  the  sureties  on  the  bonds  of 
former  Chamberlains  to  recover  losses  which  the  City  has 
sustained. 
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City  v.  Armour  &  Co.  Armour  &  Co.  had  used  an  over- 
head spur  track  over  Atlantic  Avenue  in  Brooklyn  for  a  period 
of  many  years  without  paying  the  City  any  compensation 
therefor.  After  negotiation  the  sum  of  $34,000  representing 
the  amount  of  the  charge  for  such  use  and  occupation  plus 
interest  at  3%,  was  paid  by  Armour  &  Co.  in  full  settlement 
of  this  claim. 

APPEALS — Paxton  Blair,  Assistant  in  Charge. 

This  division  either  argues  all  appeals  or  has  supervision  over 
them. 

Under  Mr.  Blair's  direction  426  briefs  were  submitted  and 
filed  between  January  2  and  December  31,  1935.  Of  465  appeals 
argued  during  the  year  301  terminated  successfully. 

Our  adversaries  asked  for  leave  to  go  to  the  Court  of  Ap- 
peals in  30  different  cases.  Permission  was  granted  in  5  of  them. 
We  have  asked  for  leave  to  go  to  the  Court  of  Appeals  in  7  cases. 
Permission  was  granted  in  5  of  them. 

The  division  has  had  great  success  sustaining  the  authority 
of  the  Board  of  Standards  and  Appeals  where  applications  to 
that  board  were  denied.  It  won  13  out  of  15  of  such  cases  and 
in  the  13  successful  appeals  reversed  the  lower  court  9  times. 

In  certiorari  proceedings  to  review  the  dismissal  of  employees 
out  of  43  appeals,  41  were  won  and  2  were  lost.  This  indicates 
among  other  things  that  department  heads  had  been  carefully  ad- 
vised in  bringing  charges  against  employees  and  both  the  trials 
and  appeals  have  been  properly  presented. 

Out  of  21  appeals  in  paternity  cases  (orders  of  filiation)  the 
orders  in  all  but  2  cases  were  sustained. 

Among  the  important  appeals  argued  in  1935  are  the  follow- 
ing: 

Roberts  v.  City  of  New  York,  295  U.  S.  264.  The  Court, 
affirming  the  Court  of  Appeals,  held  that  in  proceedings  for 
the  condemnation  of  an  elevated  railway  spur  the  City  was 
under  no  obligation,  in  compensating  the  railroad  for  the  rights 
to  impair  property  owners'  easements  of  light,  air  and  access, 
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to  pay  the  railroad  what  it  would  have  cost  it  at  the  time  of 
demolition  to  acquire  such  rights,  the  railroad  company  being 
limited  to  the  recovery  of  substantially  the  sums  originally  paid 
for  such  rights  at  the  time  of  the  erection  of  the  structure. 

Matter  of  Monument  Garage  Corp.  v.  Levy,  266  N.  Y. 
339.  The  Court  of  Appeals,  reversing  in  part  the  Appellate 
Division,  held  squarely  that  the  building  zone  resolution  ap- 
plies to  vacant  land  and  that  the  conduct  of  open  air  parking 
spaces  was  unlawful  in  a  residence  district  though  lawful  in  a 
business  district. 

Haggerty  v.  City  of  New  York,  267  N.  Y.  252.  The  Court 
held  that  Justices  of  the  Municipal  Court,  not  being  Justices 
of  constitutional  courts,  are  not  protected  from  diminution  of 
their  salary  during  their  terms  of  office. 

New  York  City  Employees'  Retirement  System  v.  Eliot, 
267  N.  Y.  193.  This  case  held  that  where  pension  payments 
had  been  made  to  a  retired  employee  in  ignorance  of  the  fact 
that  he  had  accepted  state  office,  the  payments  could  be  re- 
covered back  from  the  employee,  or  from  his  executor  after  his 
death,  the  City  not  being  adversely  affected  by  the  rule  against 
the  recovery  of  payments  made  under  a  mistake  of  law. 

Matter  of  Culver  Contracting  Corp.  v.  Humphrey,  268 
N.  Y.  26.  In  upholding  the  issuance  of  a  writ  of  prohibition 
against  a  Justice  of  the  Supreme  Court,  the  Court  of  Appeals 
laid  down  the  broad  proposition  that  in  a  condemnation  pro- 
ceeding the  Court  was  confined  to  ascertaining  the  value  of 
interests  in  real  estate  taken  by  the  City  and  had  no  power  to 
pass  upon  the  amount  of  physical  damages  suffered  by  the 
owners  of  buildings  abutting  a  street  through  which  a  subway 
had  been  built. 

Matter  of  Social  Investigator  Eligibles'  Association  v. 
Taylor,  268  N.  Y.  233.  The  Court  held  that  an  association 
consisting  of  persons  upon  the  eligible  list  for  a  certain  office, 
could  not  complain  if  one  of  the  city  departments  availed  itself 
of  the  services  of  T.E.R.A.  workers,  provided  always  that  no 
vacancies  were  created  for  the  purpose  of  employing  such 
workers. 
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Matter  of  Albano  v.  Hammond,  268  N.  Y.  104.  Upon 
a  certiorari  proceeding  instituted  by  a  discharged  employee 
of  the  Department  of  Sanitation,  the  Court  of  Appeals  held 
that  the  Court  was  limited  to  inquiring  into  whether  the  Com- 
missioner acted  reasonably  in  rejecting  the  employee's  ex- 
planation and  had  no  power  to  inquire  into  the  sufficiency  of 
the  evidence  sustaining  the  charges  preferred  against  the  em- 
ployee. 

Matter  of  Barmonde  v.  Kaplan,  266  N.  Y.  214.  In  this 
case  the  Court  of  Appeals,  reversing  the  Appellate  Division, 
held  that  where  a  Commissioner  had  discharged  an  employee 
through  an  erroneous  construction  of  Sec.  31  of  the  Civil 
Service  Law,  so  that  the  City  continued  to  pay  the  improperly 
retained  employee  for  doing  the  work  incidental  to  the  posi- 
tion involved,  the  City  was  not  obligated  to  pay  back  salary  to 
the  wrongfully  discharged  employee  upon  his  reinstatement. 
The  decision  was,  however,  to  a  large  extent,  overruled  by 
statute,  L.  1935,  ch.  734. 

CONTRACTS— Alvin  McKinley  Sylvester,  Assistant  in  Charge. 

This  division  handles  all  opinions  and  other  matters  dealing 
with  the  contracts  of  the  City  of  New  York  and  all  contract  litiga- 
tion in  which  the  City  is  a  defendant. 

During  1935  the  division  made  a  concerted  effort  to  dispose 
of  cases  which  had  been  pending  an  unreasonably  long  time.  Mo- 
tions to  dismiss  such  cases  for  failure  to  prosecute  were  made 
and  in  most  instances  granted  or  plaintiffs  were  compelled  to  dis- 
continue such  actions.  As  a  result,  cases  totalling  millions  of  dol- 
lars were  dismissed.  The  net  result  was  a  reduction  in  the  num- 
ber of  pending  cases  and  the  prevention  of  trials  at  a  future  date  to 
the  disadvantage  of  the  City  through  loss  of  witnesses  and  records. 

The  following  is  a  statement  of  the  savings  in  settlements  of 
contract  cases  during  the  respective  years  indicated,  representing 
the  differences  between  the  amounts  paid  and  the  amounts  sued 


for. 


Year 


Amount 


1932  Saving 


S763.567.00 
1.218,461.58 
1,926,675.92 
2,638,269.29 


1933 
1934 
1935 
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In  the  non-litigative  field,  a  vast  number  of  opinions,  many  of 
them  of  far-reaching  importance,  were  rendered  on  problems  affect- 
ing' the  various  City  departments  and  covering  a  wide  and  inter- 
esting range  of  activity.  In  addition,  numerous  contracts  were 
approved,  agreements  were  drafted,  and  bonds,  assignments  and 
other  legal  instruments  were  passed  upon. 

The  work  of  the  division  was  considerably  increased  during 
the  past  year  by  the  amendment  of  Rule  5  of  the  Trial  Term  Rules 
of  the  Supreme  Court,  New  York  County.  Under  the  rule  as 
amended,  all  contract  actions  are  entitled  to  a  preference  upon 
thirty  days'  notice  of  motion  to  the  opponent.  Following  the 
promulgation  of  this  rule,  a  considerable  number  of  applications 
for  preferences  were  made  and  as  a  result  disposition  is  being 
made  of  cases  which  would  not  otherwise  have  been  reached  for 
several  years.  The  City  has  made  a  point  of  trying  these  cases 
as  they  have  appeared  on  the  calendar,  and  except  in  unusual 
circumstances  no  applications  have  been  made  for  adjournments. 

The  division  has  rendered  assistance  to  various  other  divi- 
sions. Its  members  have  argued  numerous  appeals,  have  tried  a 
number  of  tort  actions,  and  have  represented  the  City  in  many 
mandamus  and  injunction  proceedings. 

Among  the  important  cases  disposed  of  by  this  division  in 
1935,  were  the  following: 

Kenlon  Coal  Company,  Inc.,  and  Walter  J.  Kenlon  v. 
Triborongh  Bridge  Authority  and  City  of  New  York.  Plain- 
tiffs obtained  a  temporary  injunction  restraining  the  City 
from  evicting  them  from  certain  wharf  property  used  as  a 
coal  yard  under  lease  and  license  from  the  City  of  New  York. 
The  lease  in  question  was  terminated  for  the  purpose  of  con- 
structing the  East  River  Drive  approach  to  the  Triborough 
Bridge.  Plaintiffs  contended  that  the  proposed  drive  was  an 
illegal  diversion  of  marginal  land  and  that  in  any  event  they 
were  entitled  to  compensation  if  their  lease  was  terminated. 
The  Appellate  Division  affirmed  the  order  granting  the  tem- 
porary injunction.  Upon  the  trial  of  the  case  the  temporary 
injunction  was  vacated  and  the  complaint  dismissed.  The 
dismissal  was  affirmed  by  the  Appellate  Division,  which  de- 
nied leave  to  appeal,  as  did  the  Court  of  Appeals.  An  appeal 
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subsequently  taken  as  a  matter  of  right  on  the  ground  that  a 
constitutional  question  was  involved,  was  also  dismissed  by 
the  Court  of  Appeals.  Thereafter,  an  application  for  a  further 
stay  was  unsuccessfully  made  to  Mr.  Chief  Justice  Hughes  of 
the  U.  S.  Supreme  Court. 

Rodgers  &  Hagerty,  Inc.  v.  City  oj  New  York.  This  case 
involved  an  action  by  the  contractor  who  built  the  foundation 
for  the  new  County  Court  House  for  New  York  County  to 
recover  the  sum  of  $55,665.85,  which  was  the  cost  of  pump- 
ing water  encountered  in  the  course  of  construction,  plaintiff 
claiming  that  the  borings  and  foundation  plans  submitted  by 
the  City  represented  that  no  water  would  be  encountered.  The 
complaint  also  claimed  $40,874.39  as  damages  for  delay.  After 
a  three  weeks'  trial,  the  Court  directed  a  verdict  for  the  City 
on  the  pumping  claim  but  allowed  the  sum  of  $18,333.97  as 
damage  it  found  to  be  attributable  to  the  unreasonable  delay 
ot  the  City,  to  which  it  added  the  sum  of  $8,487.83  represent- 
ing the  cost  of  pumping  water  during  the  delay  period.  This 
case  had  been  on  the  calendar  since  1922,  when  issue  was 
joined. 

Edward  V.  McGovern  v.  City  oj  New  York.  This  case 
involved  an  action  for  $290,730.80  brought  by  the  plumbing 
contractor  for  Rikers  Island  Penitentiary.  The  claim  was  for 
work  performed  and  not  paid  for,  for  additional  work  claimed 
to  have  been  performed,  and  for  loss  of  profits  alleged  to  have 
been  suffered  by  the  wrongful  termination  of  the  contract  by 
the  City.  The  contract  contained  a  provision  that  upon  ter- 
mination by  the  City,  an  action  for  damages  could  not  be 
brought  after  the  expiration  of  six  months.  Three  days  be- 
fore the  lapse  of  six  months  after  the  termination,  plaintiff 
filed  its  claim  with  the  Comptroller.  Two  days  thereafter  and 
one  day  prior  to  the  expiration  of  the  six  month  period,  it 
served  a  summons  on  the  City.  In  its  complaint,  which  was 
filed  over  a  month  later,  it  alleged  compliance  with  Section 
261  of  the  Charter.  The  City  moved  for  summary  judgment 
on  the  ground  that  the  action  was  improperly  brought.  The 
plaintiff  contended  that  it  had  literally  complied  with  Section 
261,  that  there  had  been  substantial  compliance  because  the 
Comptroller's  office  had  conducted  a  lengthy  examination  of 
the  claim  prior  to  the  time  the  complaint  was  served,  and  also 
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relied  upon  the  waiver  by  the  City  because  of  the  omission  to 
plead  non-compliance  with  Section  261  in  the  answer.  Mr. 
Justice  Rosenman  granted  the  motion  for  summary  judgment. 

Sub-Trans  Corporation  v.  City  of  New  York.  This  case 
involved  an  action  for  extra  work  and  delay  in  connection 
with  the  building  of  several  inspection  sheds,  crew  rooms,  and 
their  appurtenances  at  the  239th  Street  and  Westchester  Ave- 
nue yards  of  the  Interborough  Rapid  Transit  Company.  The 
claim  asserted  was  for  $99,337.58  and  the  case  had  been  pend- 
ing since  1926.  The  jury  awarded  the  plaintiff  the  sum  of 
$6,361.58,  of  which  approximately  $2,300  was  admittedly 
owing. 

Matter  of  Shapiro  v.  Moss.  This  involved  a  decision, 
245  App.  Div.  835  (2nd  Dept.  1935),  unanimously  reversing 
an  order  at  Special  Term  and  holding  that  a  pin  game  called 
"The  Sportsman"  was  a  gambling  device  and  that  the  Com- 
missioner of  Licenses  could  not  be  mandamused  to  license  such 
machine. 

B.  C.  L.  Corporation  v.  Taylor.  This  was  a  taxpayer's 
action  to  restrain  the  Comptroller  from  making  any  payments 
to  the  Dewey  staff,  on  the  ground  that  the  action  of  the  Board 
of  Estimate  in  transferring  funds  under  Section  237  of  the 
Charter  was  illegal  and  that  the  investigation  was  a  waste  of 
public  funds.  The  Court  at  Special  Term  denied  the  plain- 
tiff's motion  for  an  injunction  pendente  lite  and  granted  the 
City's  cross-motion  to  dismiss  the  complaint.  On  appeal,' the 
Appellate  Division  affirmed  both  orders. 

Dieppe  Corporation  v.  Moses  and  City  of  New  York. 
This  involved  an  application  for  a  permanent  injunction  re- 
straining the  City  from  ousting  the  plaintiff  from  the  Central 
Park  Casino.  The  trial  resulted  in  a  dismissal  of  the  com- 
plaint and  a  denial  of  the  injunction.  The  Appellate  Division 
affirmed  in  a  per  curiam  opinion  in  February  1936. 

Jones  and  Kleist  v.  The  Mayor,  et  al.  This  was  an  action 
for  an  injunction  or  in  the  alternative  for  damages  in  the  sum 
of  $50,000,  brought  on  the  ground  that  the  Department  of 
Hospitals  had  appropriated  and  made  use  of  certain  plans 
prepared  by  the  plaintiff.    The  case  was  tried  before  Mr. 
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Justice  Levy  and  resulted  in  a  decision  for  the  City.  The 
Court  found  that  the  City  had  fully  performed  its  contract  in 
so  far  as  payments  to  the  architects  were  concerned  and  that 
the  plaintiffs  had  no  cause  of  action. 

Williams  Engineering  and  Contracting  Co.  v.  City  (2 
cases)  and  Emma  G.  Williams  v.  City.  These  three  cases  in- 
volved a  total  of  principal  and  interest  to  date  of  $2,120,560 
and  were  settled  by  the  payment  of  $80,000.  In  addition,  the 
City  received  bills  of  sale  to  certain  granite  which  had  been 
delivered  to  the  site  of  the  work,  which  was  the  Oueensbor- 
ough  Bridge,  but  not  used  on  the  bridge.  Action  No.  1  by 
the  Williams  Engineering  Company  was  a  claim  for  $400,000 
for  loss  of  profits  because  approximately  half  of  the  work  to  be 
done  under  a  contract  awarded  to  the  company  had  been  with- 
drawn before  the  work  was  done.  This  action  had  been  tried 
before  a  Referee  in  1914  and  resulted  in  a  judgment  against  the 
City  in  the  sum  of  $230,529.94  and  costs.  The  Appellate  Di- 
vision reversed  the  judgment  entered  upon  the  Referee's  re- 
port, but  the  Court  of  Appeals  reversed  the  Appellate  Division 
and  sent  the  case  back  for  a  new  trial. 

It  is  interesting  to  note  that  in  September,  1930,  this  office 
recommended  a  settlement  covering  the  two  cases  of  the  Wil- 
liams Engineering  Company  as  follows :  Payment  to  the  plain- 
tiff in  the  first  action  of  $171,619.75,  and  in  the  second  action 
payment  of  $48,747.57. 

McClintic-Mar shall  Corporation  v.  The  City  of  New 
York,  John  McKenzie,  Commissioner  of  Docks,  and  Cauld- 
zvell-Wingate  Company.  This  was  an  action  to  enjoin  the  de- 
fendants from  refusing  to  approve  plaintiff  as  sub-contractor 
in  the  construction  of  Pier  45,  and  for  $100,000  damages.  The 
City  succeeded  in  obtaining  a  discontinuance  of  the  action  and 
general  releases  from  the  other  parties  without  payment  of 
damages.  The  conclusion  was  satisfactory  to  all  parties,  in- 
cluding the  unions  involved,  and  avoided  a  serious  labor  dis- 
pute which  threatened  to  involve  the  City  in  law  suits  and 
possible  payment  of  substantial  damages. 

Thomas  McMeekan  v.  Rice,  et  al.  This  involved  the  trial 
of  an  alternative  order  of  mandamus  to  compel  the  Board  of 
Health  and  the  Trustees  of  the  Pension  Fund  to  award  peti- 
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tioner  a  pension  of  $1,625  per  annum  and  all  past  due  sums 
since  August  11,  1926.  Petitioner  on  the  date  in  question  had 
served  over  20  years  as  Borough  Chief  of  the  Division  of  Food 
and  Drugs.  On  that  date  he  was  notified  by  the  Com- 
missioner that  information  had  been  received  to  the  effect 
that  he  had  accepted  a  bribe  and  that  he  would  be  suspended 
and  charges  preferred  against  him.  A  few  hours  later  and 
before  charges  could  be  served  upon  him,  petitioner  filed  his 
application  for  retirement.  The  claim  was  made  that  the 
Board  of  Health  pension  provision  of  the  Charter  (Section 
1323-a)  was  self-executing.  Following  a  three-day  trial,  a 
verdict  was  rendered  for  the  respondents,  denying  the  applica- 
tion for  a  pension. 

Irving  Trust  Co.  as  Trustee  oj  the  Paulsen  Construction 
Co.  v.  City,  was  an  action  to  recover  $237,520.75  as  extra  cost 
of  performing  contract  to  construct  a  sewerage  system  for  the 
Village  of  Tannersville,  N.  Y.  The  contractor  claimed  mis- 
representation on  the  part  of  the  Board  of  Water  Supply  alleg- 
ing that  they  had  supplied  false  soundings  of  subsurface  condi- 
tions. The  complaint  was  dismissed  at  the  end  of  plaintiff's 
case  by  Judge  Barrett  in  the  United  States  Court  for  the 
Southern  District  of  New  York. 

Eastern  Contracting  Co.  v.  City,  was  an  action  to  recover 
$15,005.06  as  loss  of  profits  on  a  contract'  to  relocate  trolley 
tracks  on  Queens  Boulevard.  The  contractor  claimed  a  breach 
of  contract  in  that  actual  items  of  work  performed  were  as 
little  as  one-tenth  the  quantity  estimated  by  the  City's  Engi- 
neer in  the  contract.  The  complaint  was  dimissed  by  Mr.  Jus- 
tice Pecora  at  the  end  of  the  entire  case. 

American  La  France  and  Foamite  Industries,  Inc.  v.  City. 
This  was  a  taxpayer's  action  to  restrain  the  award  of  a  con- 
tract for  the  purchase  of  certain  motor  driven  pumpers  and 
hook  and  ladder  trucks  for  the  Fire  Department  on  the  ground 
that  the  specifications  were  obsolete,  antiquated,  and  favored 
two  bidders.  The  alleged  favoritism  was  that  the  standard 
product  of  two  bidders  complied  with  the  specifications.  The 
equipment  specified  could,  however,  be  manufactured  by  any 
one,  and  no  patents  were  involved.  The  Court  issued  a  perma- 
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nent  injunction,  although  it  found  no  fraud  or  bad  faith  on  the 
part  of  the  City  officials  who  prepared  the  specifications.  The 
case,  in  effect,  holds  that  if  public  officials,  in  the  honest  exer- 
cise of  discretion,  prepare  specifications  for  a  product,  which 
happens  to  be  the  standard  product  of  a  single  manufacturer, 
although  it  can  be  manufactured  by  others,  and  no  patents 
are  involved,  the  City  may  nevertheless  be  enjoined  from  en- 
tering into  a  contract  for  the  purchase  of  such  product.  The 
result  of  this  decision  (it  having  been  sustained  on  appeal)  is 
that  City  officials  will  have  to  make  certain  that  they  are  not 
specifying  a  product  in  standard  manufacture. 

FRANCHISE  DIVISION— Joseph  L.  Weiner,  Assistant  in 
Charge. 

This  division  handles  all  matters  involving  franchises  granted 
by  the  City  of  New  York. 

The  most  important  aspects  of  the  work  of  the  franchise  di- 
vision for  this  year  may  be  best  indicated  under  appropriate  sub- 
ject headings — 

Buses. — The  motorization  program  described  in  the  last  an- 
nual report  has  been  actively  continued.  The  Madison  Avenue 
bus  line  commenced  operation  in  February  of  last  year,  the  bus 
franchise  granted  by  the  City  having  been  approved  by  the  Transit 
Commission  and  the  abandonment  of  the  street  car  franchises  hav- 
ing been  fully  accomplished.  The  motorization  of  the  Eighth  and 
Ninth  Avenues  street  railway  lines  has  likewise  been  completed. 
Pursuant  to  the  settlement  worked  out  by  this  department,  the 
City  obtained  the  surrender  of  the  street  car  franchises  and  also 
the  discontinuance  of  a  suit  for  approximately  $2,000,000,  with- 
out making  any  cash  payment  therefor.  A  bus  franchise  negotiated 
by  this  department  was  granted  by  the  Board  of  Estimate  and 
Apportionment  and  operation  thereunder  commenced  in  No- 
vember. In  accordance  with  the  terms  of  the  franchise,  the  City 
was  paid  the  sum  of  $475,000  upon  the  approval  of  the  exercise  of 
the  franchise  by  the  Transit  Commission,  in  addition  to  its  right 
to  obtain  3%  of  the  gross  receipts  of  the  company  during  the 
operation  which  is  limited  to  a  ten  year  term. 

The  general  program  for  the  motorization  of  Manhattan  is 
being  continued.     In  order  to  complete  it,  extensive  hearings 
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before  the  federal  court  and  the  Transit  Commission  are 
required  for  the  reorganization  of  the  street  railway  companies  so 
as  to  enable  the  street  car  franchises  to  be  abandoned  in  accordance 
with  the  contract  with  the  City.  This  division  has  participated  in 
these  proceedings  to  the  extent  required  by  the  City's  interest  in 
the  subject  matter.  It  is  anticipated  that  the  year  1936  will  see 
the  accomplishment  of  the  entire  program  so  that  the  Third  Ave- 
nue System  will  be  the  only  street  car  system  operating  in  the 
Borough  of  Manhattan. 

In  the  last  annual  report,  this  division  noted  the  fact  that  nego- 
tiations were  being  conducted  with  Manhattan  and  Queens  Trac- 
tion Corporation,  and  that  it  was  anticipated  that  either  through 
settlement  or  prosecution  of  the  City's  claim,  the  line  would  be 
motorized  and  a  substantial  recovery  made  on  account  of  the  in- 
debtedness to  the  City.  The  prediction  there  made  is  now  on  the 
road  to  fulfillment.  This  division  obtained  from  the  company  a 
written  offer  to  pay  to  the  City  the  sum  of  approximately  $325,000 
in  settlement  of  the  City's  claims,  to  recognize  the  termination  of 
the  company's  franchise,  to  discontinue  operations,  and  to  remove 
its  tracks  from  the  City  streets.  The  accomplishment  of  this  pro- 
gram, the  details  of  which  are  now  being  worked  out,  will  mean 
not  only  that  the  City  will  be  in  a  position  to  substitute  modern 
transportation  for  this  inadequate  street  car  service,  but  also  the 
successful  carrying  out  of  a  larger  program  for  the  improvement 
of  Queens  Boulevard  and  other  important  highways  in  Queens. 

In  addition  to  the  Manhattan  and  Queens  street  car  operation, 
there  are  three  other  similar  operations  in  the  Borough  of  Queens. 
One  is  part  of  the  B.  M.  T.  system  in  Brooklyn.  This  division  is 
now  engaged  in  making  a  study  of  the  other  two  companies,  with 
the  view  of  terminating  in  the  near  future  all  street  car  operation 
in  the  Borough  of  Queens,  with  the  exception  of  the  B.  M.  T.  In 
addition  to  the  substitution  of  improved  transportation  service 
which  will  result  thereby,  street  cars  will  be  eliminated  from  the 
Queensboro  Bridge,  with  the  likelihood  that  two  additional  road- 
ways for  vehicular  transportation  will  be  available. 

In  addition  to  these  matters,  carried  on  principally  by  negotia- 
tion, there  has  been  considerable  litigation  with  respect  to  omni- 
buses. A  number  of  important  issues  have  been  involved.  In 
Tompkins  Bus  Corp.  v.  LaGuardia,  the  City's  practice  with  respect 
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to  the  grant  of  franchises  has  been  upheld  against  attacks  on  the 
form  of  petition  and  other  procedural  matters.  In  Clark  v.  La- 
Guardia,  the  courts  have  so  far  held  that  under  existing  law  the 
City  is  without  power  to  inaugurate  a  municipal  bus  operation. 
The  matter  has  not  yet  been  passed  on  by  the  Court  of  Appeals. 
In  Walsh  v.  LaGuardia,  the  Court  of  Appeals  held  that  City  offi- 
cials could  not  be  mandamused  to  stop  operation  of  motor  buses  for 
which  proper  franchises  had  not  been  obtained. 

Electric  Light  and  Power.  The  matter  of  greatest  public  in- 
terest under  this  heading  was  the  proposal  to  construct  a  municipal 
power  plant  as  set  forth  in  local  law  No.  25  of  1935.  It  proposed 
to  submit  this  proposition  for  a  referendum  to  be  held  at  the 
general  election  last  year.  Attacks  upon  it,  however,  were  suc- 
cessfully maintained,  the  Court  of  Appeals  holding  that  the  state 
legislation  did  not  authorize  the  plan  of  financing  provided  for  in 
the  local  law,  namely,  by  revenue  bonds  only,  and  that  under  the 
siate  legislation  the  City  was  required  to  finance  the  project  with 
its  own  obligations  to  which  its  own  credit  would  be  pledged. 

Other  developments  of  importance  were  the  consolidation  of 
New  York  Edison  Company  and  United  Electric  Light  and  Power 
Company,  and  an  electric  rate  reduction  by  the  companies  in  the 
Consolidated  Gas  System.  This  division  maintained  before  the 
Public  Service  Commission  that  the  reduction  was  both  inadequate 
in  amount  and  improperly  distributed  as  to  the  vast  bulk  of  con- 
sumers. With  respect  to  the  consolidation,  we  asserted  that  the 
Commission  should  compel  the  re-writing  of  the  accounts  of  the 
company  so  as  to  eliminate  unclassified  fixed  capital  which  could 
not  be  shown  to  be  represented  by  actual  property,  and  main- 
tain that  such  amount  represented  a  figure  between  $60,000,000 
and  $90,000,000  now  carried  on  the  books  of  the  company  as  part 
of  its  capital. 

A  decision  rendered  by  the  Court  of  Appeals  in  an  action 
brought  by  Brooklyn  Edison  Company,  Inc.,  held  that  the  fran- 
chises of  that  company  do  not  include  the  right  to  install  trans- 
formers in  City  streets,  and  that  if  the  company  desired  to  obtain 
such  right  it  must  apply  to  the  Board  of  Estimate  and  Apportion- 
ment. As  this  decision  involved  a  construction  of  a  state  statute  it 
is  equally  applicable  to  all  other  companies  operating  in  New  York 
State.    Its  importance,  not  only  from  the  standpoint  of  future 
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revenues  to  the  City,  but  also  of  future  use  of  the  City  streets, 
is  vast.  The  major  implications  can  only  be  worked  out  after  a 
careful  study  by  experts  of  the  nature  of  this  problem  for  guidance 
in  formulating  a  proper  City  policy.  Under  the  rates  indicated  by 
the  Sinking  Fund  in  January  of  this  year  as  proper  for  the  con- 
tinued maintenance  of  existing  transformer  vaults,  it  has  been 
estimated  that  the  City  would  receive  approximately  $500,000 
annually  for  such  existing  transformer  vaults  alone. 

Gas. — The  most  important  gas  litigations  pending  this  year 
were  the  proceedings  to  obtain  a  reduction  in  the  rates  of  the  Bronx 
Gas  and  Electric  Company  and  of  the  New  York  and  Queens  Gas 
and  Electric  Company.  They  were  terminated  by  voluntary  rate 
schedules  filed  by  the  companies  reducing  the  rate  to  that  which 
the  City  was  seeking,  namely,  from  $1.45  and  $1.38  per  thousand 
cubic  feet,  respectively,  to  $1.15  per  thousand  cubic  feet,  thus 
making  such  rate  uniform  with  rates  charged  by  other  companies 
of  the  Consolidated  System.  Proceedings  involving  other  gas  rates 
continued,  but  none  has  been  completed. 

Railroads. — A  new  rate  proceeding  was  commenced  by  the 
Long  Island  Railroad  Company,  proposing  increases  in  commuta- 
tion rates  of  15  to  20  per  cent.  The  proposed  increases  were  sus- 
pended by  action  of  the  Public  Service  Commission  and  the  Transit 
Commission.  Hearings  are  now  in  progress  and  this  division  is 
actively  engaged  in  resisting  them. 

An  improvement  urged  for  a  considerable  time,  but  which  has 
heretofore  failed  of  accomplishment,  is  the  relocation  of  the  tracks 
of  the  Brooklyn  and  Queens  Transit  Corporation  in  Bath  Avenue. 
The  negotiations  for  this  purpose  were  resumed  at  the  request  of 
this  division  and  an  agreement  has  been  entered  into.  The  work  is 
expected  to  be  completed  by  next  Spring.  The  relocation  is  confi- 
dently expected  not  only  to  improve  the  character  of  the  neighbor- 
hood and  to  increase  the  value  of  adjacent  property,  but  also  to 
improve  substantially  existing  highway  conditions  by  furnishing 
necessary  links  in  arterial  highways. 

Last  year  the  City  terminated  successfully  an  ancient  litiga- 
tion with  the  New  York,  Westchester  and  Boston  Railway  Com- 
pany to  compel  that  company  to  relocate  its  columns  supporting  its 
structure  across  Boston  Road.   This  matter  was  the  subject  of  con- 
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stant  agitation  since  at  least  1910,  on  account  of  the  dangerous 
character  of  the  crossing.  As  a  result  of  the  successful  termination 
of  this  litigation,  the  company  applied  to  the  Transit  Commission 
for  a  determination  of  the  character  of  the  new  structure,  and  it  is 
expected  that  work  on  the  change  will  be  commenced  shortly. 

Another  matter  which  has  long  been  urged  in  connection  with 
this  railway  is  the  carrying  across  its  right-of-way  of  Hammersley 
and  Fenton  Avenues  in  the  Borough  of  The  Bronx.  The  Railway 
has  consistently  refused  to  undertake  this  work  and  has  also  main- 
tained that,  should  it  be  accomplished,  the  City  would  be  required 
to  bear  half  of  the  expense.  A  proceeding  was  commenced  by  the 
City  to  compel  this  work  to  be  performed  and  a  mandamus  order 
obtained  in  which  the  railway  is  directed  to  proceed  with  the  work 
at  its  own  expense.  The  order  was  unanimously  affirmed  by  the 
Appellate  Division,  and  leave  to  appeal  was  denied. 

Last  year  this  division  renewed  previous  attempts  of  the  City 
to  recover  for  paving  claims  accrued  against  New  York  Railways 
Company  during  the  years  1919  to  1925  when  that  company  was  in 
receivership.  Several  prior  attempts  to  recover  for  these  claims 
were  unsuccessful,  and  the  City  apparently  abandoned  all  efforts 
in  1929.  The  matter  was  prosecuted  at  great  length  before  Judge 
Patterson  of  the  United  States  District  Court,  with  the  result  that 
a  decree  has  been  entered  whereby  the  City  receives  most  of  the 
principal  of  the  claim,  with  interest,  the  total  amount  of  the  decree 
in  favor  of  the  City  being  $305,725.21. 

Rapid  Transit. — A  member  of  this  division  is  assigned  to  as- 
sist Hon.  Samuel  Seabury  and  Chamberlain  Berle  in  the  matter  of 
transit  unification.  Other  assistance  was  rendered  from  time  to 
time. 

In  connection  with  this  subject  and  also  with  the  construction 
of  the  Sixth  Avenue  Subway,  the  Board  of  Transportation  recom- 
mended the  condemnation  of  the  Sixth  Avenue  Elevated  Line, 
which  necessitates  agreements  with  the  Interborough  and  Manhat- 
tan security  holders  and  hearings  before  the  Transit  Commission. 
The  matter  is  being  held  in  abeyance  pending  further  progress 
of  unification. 

Taxes. — This  division  was  asked  to  assist  in  the  preparation 
of  the  local  law  tax  program  for  the  relief  of  the  unemployed,  the 
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drafting  of  the  necessary  local  laws,  the  regulations  for  their  en- 
forcement, and  the  setting  up  of  the  necessary  local  law  machinery. 
In  addition,  the  division  also  handled  the  legal  issue  of  the  validity 
and  constitutionality  of  the  state  legislation  authorizing  the  City  to 
institute  this  tax  program  and  obtained  a  final  determination  from 
the  Court  of  Appeals  which  upheld  respectively  the  utility  tax  and 
the  sales  tax.  These  cases  (New  York  Steam  Corporation  v.  City 
and  Garfield  v.  New  York  Telephone  Co.  and  City)  involved  the 
validity  of  all  local  excise  taxation,  and  an  annual  tax  revenue  of 
approximately  $35,000,000.  Further  comment  on  these  cases  will 
be  found  in  the  report  of  the  division  of  taxes. 

Water. — The  activities  of  this  division  in  connection  with 
water  arise  from  the  fact  that  there  are  still  a  number  of  private 
water  companies  in  the  City.  Among  other  services  rendered  by 
such  companies,  is  the  furnishing  of  water  to  the  City,  including  the 
necessary  hydrant  installations  for  protection  against  fire.  As  a 
result  of  studies  made  by  the  division  last  year  in  connection  with 
the  judgment  obtained  by  Jamaica  Water  Supply  Co.,  suggestions 
were  made  for  the  setting  of  new  rates  to  be  charged  to  the  City 
and  new  rates  were  fixed  by  the  Commissioner  of  Water  Supply, 
Gas  and  Electricity.  These  rates  have  been  challenged  in  the 
courts.  The  first  of  such  actions  was  brought  by  the  New  York 
Water  Service  Corporation.  The  division  promptly  noticed  the 
case  for  trial  and  asked  for  a  preference.  The  case  was  finally 
reached  for  trial  in  November  and  the  company  has  asked  for  leave 
to  discontinue,  which  request  was  granted  by  the  Court. 

Numerous  conferences  have  been  held  with  the  division  of 
water  supply  in  connection  with  plans  for  acquisition  of  private 
water  companies  and  enlargement  of  the  City's  water  service. 

Miscellaneous. — For  several  decades  attempts  have  been  made 
to  have  a  freight  terminal  constructed  in  Wallabout  Market, 
Brooklyn.  For  various  reasons,  this  matter  was  considered  as  sub- 
ject to  insurmountable  legal  obstacles.  However,  it  was  renewed 
and  pressed  vigorously  and  a  contract  has  been  entered  into  be- 
tween the  City  and  Brooklyn  Eastern  District  Terminal  for  the 
construction  of  a  freight  terminal,  which  construction  is  now  actu- 
ally under  way  and  will  shortly  be  completed.  It  is  believed  that 
this  will  be  of  substantial  benefit,  not  only  to  the  merchants  located 
in  the  market,  but  also  to  consumers  generally. 
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A  number  of  years  ago,  the  City,  pursuant  to  state  legislation, 
condemned  the  34th  Street  spur  of  the  Manhattan  Elevated  Rail- 
road. The  legislation  contemplated  the  relocation  of  certain  power 
cables  which  were  attached  to  the  structure.  Such  relocation  was 
not  made,  with  the  result  that  when  the  structure  was  removed,  it 
was  necessary  to  leave  enough  of  it  to  support  these  cables,  which 
reduced  substantially  the  benefits  intended  to  be  obtained  through 
the  condemnation.  This  division  was  requested  to  proceed  to  have 
the  cables  removed.  It  was  ascertained  that  there  was  an  out- 
standing legal  question  to  be  determined  which  was  the  occasion 
for  the  previous  delay.  An  agreed  statement  of  facts  for  the  de- 
termination of  this  legal  issue  was  prepared  and  it  is  expected  that 
the  matter  will  be  disposed  of  in  the  near  future. 

GENERAL  LITIGATION— Russell  Lord  Tarbox,  Assistant  in 
Charge. 

To  this  division  are  assigned  all  matters  which  do  not  come 
within  the  other  well-defined  branches  of  the  department.  A  large 
part  of  the  litigated  business  handled  by  it  consists  of  orders  to 
show  cause  returnable  within  a  few  hours  or  days  and  which  re- 
quire immediate  attention.  An  instance  of  this  is  seen  in  applica- 
tions under  the  Election  Law.  Owing  to  the  unusually  large  num- 
ber of  primary  contests  this  year,  over  500  election  motions  were 
made.  The  most  interesting  election  cases  were  some  33 
in  number  in  which  the  right  of  the  followers  of  "Father  Divine" 
to  register  under  their  new  "Kingdom"  or  "Heavenly"  names  was 
involved.  The  original  proceedings  were  brought  by  Truth  De- 
light, Joy  Praise,  Magdalene  Love  and  Charity  Star  against  the 
Board  of  Elections.  The  ruling  of  the  Appellate  Division  was  that 
they  might  use  these  names  but  must  disclose  their  former  names 
and  places  of  registration. 

The  readjustments  in  the  Civil  Service  have  produced  a  pro- 
portionate increase  in  the  number  of  applications  for  restoration  and 
for  back  pay.  The  net  result  of  the  efforts  of  the  division  has  been 
the  defeat  by  the  City  of  a  large  number  of  unjust  claims,  and  a 
much  more  effective  operation  of  the  various  departments  of  the 
City  governments. 

A  special  mention  should  be  made  of  the  volume  of  labor 
caused  by  the  applications  of  the  City  to  the  Federal  Government 
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for  loans  and  grants  to  finance  the  construction  oi  various  public 
works.  The  system  outlined  in  my  last  annual  report  has  been 
continued  and  expanded.  The  projects  so  far  accepted  are  73  in 
number,  involving  a  total  cost  of  $126,871,351.  They  may  be  classi- 
fied as  twenty  relating  to  hospitals ;  six  to  health  centers  and  labora- 
tories ;  twenty-eight  to  schools ;  three  to  incinerators  and  sewage 
treatment  plants ;  two  to  rapid  transit ;  four  to  water  works ;  six  to 
docks,  including  three  ferry  boats ;  one  jail ;  one  bridge ;  one  street 
widening,  and  one  elevator  system. 

Thirty-nine  other  applications  are  still  pending,  involving  a 
total  cost  of  $44,537,007.  These  may  be  classified  as  ten  relating 
to  schools ;  four  to  museums ;  three  to  courts ;  nine  to  health  cen- 
ters; four  to  hospitals;  one  public  library;  one  fireboat;  one  re- 
construction of  conservatory ;  one  dock ;  one  to  Sanitation ;  two 
bridges ;  one  underpass ;  one  additional  story  on  Municipal 
Building. 

About  200  actions  for  prevailing  rate  of  wages  were  com- 
menced during  1935.  They  involve  claims  of  approximately 
$2,000,000.    There  are  over  3,000  such  cases  now  pending. 

Early  in  the  year  a  petition  was  filed  with  the  Federal  Com-> 
munications  Commission  by  Station  WLWL  for  the  purpose  of 
effecting  a  national  reallocation  of  broadcasting  stations.  It  is 
urged  by  the  petitioner  that  Station  WNYC,  the  New  York 
municipally  operated  station,  be  shifted  from  810  KC  to  1130  KC. 
Such  a  change  would  not  only  result  in  the  municipal  station  shar- 
ing hours  of  operation  with  WOV,  a  commercial  station,  but  would 
diminish  considerably  its  field  of  audibility.  Briefs  have  been  filed, 
but  no  decision  has  been  announced. 

Pending  a  determination  of  this  proceeding,  Station  WNYC 
made  an  application  to  the  Federal  Communications  Commission 
for  leave  to  remove  the  location  of  its  transmitter  from  the  Mu- 
nicipal Building,  its  present  site,  to  Greenpoint,  Brooklyn.  The 
application  was  granted  and  construction  of  the  new  transmitter  is 
now  under  way.    This  change  will  greatly  improve  reception. 

Important  cases  assigned  to  this  division  include  the  following : 

John  W .  Daly  v.  City  of  New  York. 
An  action  by  a  cable  tester  in  the  Bureau  of  Fire  Alarm  Tele- 
graph, Fire  Department,  for  $630,  representing  the  difference  be- 
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tween  $8.65  a  day  which  he  received,  and  $13.20  a  day,  the  alleged 
prevailing  rate  for  similar  work,  for  6  months  from  July  1  to  De- 
cember 31,  1929. 

It  was  tried  in  the  Municipal  Court.  The  complaint  was  dis- 
missed on  the  merits.  The  Court  held  that  the  Labor  Law  does 
not  extend  to  employees  who  are  on  call  at  all  hours  of  the  day-. 
This  decision  was  affirmed  by  the  Appellate  Term  and  the  Appellate 
Division.  This  disposes  of  a  large  number  of  similar  actions  by 
other  employees  for  the  same  and  subsequent  periods. 

William  H.  Ziegler  v.  City  of  New  York  (136  cases). 

These  were  actions  by  machinists  employed  in  various  city  de- 
partments, for  the  difference  between  $9.00  a  day  which  they 
received,  and  $11.20  a  day,  the  alleged  prevailing  rate  for  ma- 
chinists. Each  action  was  for  approximately  $1,000,  covering  the 
period  from  January  1,  1933,  to  July  20,  1934 — a  total  of  $136,000. 
It  was  tried  in  the  Municipal  Court.  Judgment  was  given  for  the 
defendant,  dismissing  the  complaint  on  the  merits. 

This  case  attempted  to  establish  the  principle  that  the  in- 
clusion in  city  contracts  with  private  contractors  of  a  schedule 
of  rates  to  be  paid  to  workmen,  constitutes  a  determination  of  the 
prevailing  rate  of  wages  and  was  binding  on  the  City,  which  would 
have  to  pay  the  same  rate  to  its  own  employees.  If  the  City  had 
been  defeated  in  this  case  it  would  have  meant  innumerable  new 
actions. 

Hagedone  v.  Valentine. 

An  application  for  a  peremptory  mandamus  against  the  Police 
Commissioner  to  compel  him  to  approve  a  low-rate  taxi  meter. 
The  peremptory  order  was  denied.  An  alternative  order  was 
granted,  but  the  petitioner  abandoned  the  proceedings. 

Krysak  v.  Hodson,  et  al. 

An  application  for  a  mandamus  under  Section  627  of  the 
Education  Law  and  Section  77  of  the  Public  Welfare  Law  to  fur- 
nish school  children  of  petitioner  with  clothing,  shoes,  food,  medi- 


55 


cal  services  and  other  necessaries  to  enable  them  to  attend  school. 
It  was  held  that  the  Department  of  Welfare  is  limited  by  its  ap- 
propriations and  has  discretion  in  determining  the  amount  of  relief 
to  any  particular  person  or  family,  and  as  to  whether  a  proper 
regard  for  the  welfare  of  others  needing  relief  would  permit  larger 
payments  to  petitioner. 

Lyle  v.  Ryan,  et  al. 

An  application  for  a  mandamus  directing  respondents  to  re- 
scind a  resolution  of  the  Board  of  Education  providing  for  fur- 
lough deductions  based  on  the  gross  allowance  of  custodian  engi- 
neers, on  the  ground  that  the  amount  of  deductions  was  improper. 
The  case  affected  about  700  individuals.  The  application  was  de- 
nied and  the  decision  in  Special  Term  affirmed  by  the  Appellate 
Division  and  leave  to  appeal  denied. 

Frank  Lillien,  et  al.  v.  George  U.  Harvey. 

This  was  an  application  for  an  order  of  mandamus  directing 
the  reinstatement  of  151  employees  in  the  office  of  the  Borough 
President,  Queens,  upon  the  ground  that  funds  were  available  to 
pay  them  and  that  they  had  been  illegally  replaced  by  emergency 
relief  workers.    A  verdict  was  directed  for  respondent. 

James  F.  Kiernan  v.  Raymond  V.  Ingersoll. 

An  application  for  an  order  of  mandamus  directing  the  rein- 
statement of  petitioner  as  Superintendent  of  Public  Buildings  and 
Offices  in  Borough  of  Brooklyn,  upon  the  ground  that  the  Bor- 
ough President  had  neglected  in  bad  faith  to  make  an  appropria- 
tion for  his  position  in  the  budget  of  1935.  There  was  a  jury  ver- 
dict for  respondent. 

Harry  Brenner  and  Frank  Driml  v.  Taylor. 

This  was  a  mandamus  proceeding  brought  by  two  Junior  Top- 
ographical Draftsmen,  Grade  3,  in  the  office  of  the  President  of  the 
Borough  of  Queens.  A  reduction  in  the  budget  necessitated  the 
laying  off  of  half  of  the  force  or  the  retention  of  all  at  half  pay.  The 
men  signed  releases  and  waivers  and  were  permitted  to  continue  in 
service  at  half  pay.  The  proceeding  was  brought  to  require  the 
Comptroller  to  pay  them  at  the  rate  of  salary  they  had  previously 
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received  less  the  amount  paid.  This  application  was  denied  at  Spe- 
cial Term.  Had  it  been  successful  claims  would  have  been  made 
on  the  part  of  others  similarly  situated  in  the  office  resulting  in  the 
payment  of  substantial  sums  contrary  to  agreement. 

Peterkin  and  Swendsen  v.  Taylor. 

These  men  had  been  improperly  laid  off  under  the  rule  of  the 
"Albert"  case,  and  reinstated  by  the  Court  with  back  pay.  An 
appeal  had  been  taken  to  the  Appellate  Division  which  modified 
the  order  and  struck  out  the  provision  for  back  pay.  This  was  a 
mandamus  proceeding  to  require  the  Comptroller  to  pay  them  for 
the  time  in  which  they  were  out  of  the  service.  The  application 
was  denied  and  the  Appellate  Division  affirmed. 

LEGISLATIVE — Reuben  A.  Lazarus,  Assistant  in  Charge. 

The  legislative  session  of  1935  convened  on  January  2nd  and 
adjourned  sine  die  on  April  17,  1933.  In  duration  it  somewhat  ex- 
ceeded the  average  length  of  the  sessions  of  recent  years. 

4,651  bills  were  introduced — 2,132  in  the  Senate  and  2,519  in 
the  Assembly.  One  thousand  two  hundred  and  forty-six  (1,246) 
of  these  were  amended  and  reprinted — 607  in  the  Senate  and  639 
in  the  Assembly.  Thus  5,897  separate  legislative  propositions 
were  presented  to  both  branches  of  the  legislature  for  consideration. 
The  average  annual  number  of  bills  considered  has  been  some- 
what over  4,000. 

A  majority  of  all  bills  introduced  in  the  legislature  directly  or 
indirectly  affect  the  interests  of  the  City  of  New  York. 

From  the  convening  of  the  legislature  until  the  end  of  the 
thirty-day  period  (allotted  to  the  Governor  under  the  Constitu- 
tion) within  which  to  consider  and  act  upon  bills  passed  prior  to 
final  adjournment,  the  Governor  was  called  upon  to  determine  the 
merits  or  demerits  of  1,329  bills.  Of  this  number,  he  gave  execu- 
tive approval  to  980  and  vetoed  345.  Five  bills  recalled  by  the 
legislature  were  subsequently  not  returned.  During  the  thirty- 
day  period  900  bills  were  disposed  of  by  thel  Governor.  An  ap- 
parent discrepancy  of  one  bill  is  explained  by  the  fact  that  an  ap- 
propriation bill  was  partly  approved  and  partly  vetoed  under  the 
provisions  of  the  Constitution,  Article  IV,  Section  9.    The  part 
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approved  becomes  a  law  and  the  portion  disapproved  is  recorded 
as  a  veto. 

The  1935  legislative  program  of  the  City  of  New  York  con- 
sisted of  66  proposals  caused  to  be  introduced  in  the  legislature 
through  the  legislative  division.  Such  proposals  were  designed  to 
improve  the  administration  and  to  promote  the  efficiency  of  the 
government  of  the  City.  Twenty-two  such  measures  were  passed 
by  both  branches  of  the  legislature.  Twenty  of  these  were  signed 
by  the  Governor  and  became  law.    Two  were  vetoed. 

One  of  the  bills  vetoed  was  disapproved  because  the  amend- 
ment contained  therein  had  been  incorporated  in  another  bill  which 
had  previously  been  approved  (See  Chapter  296,  Laws  1935,  Sec- 
tion 1 ) .  That  act  permits  the  service  of  a  writ  of  certiorari  upon 
the  clerk  of  a  city,  town  or  village  instead  of  necessitating  service 
upon  the  entire  membership  of  boards  some  of  the  numerous  mem- 
bers of  which  might  be  out  of  the  jurisdiction  or  difficult  to  reach 
for  other  reasons. 

The  other  bill  vetoed  was  disapproved  at  the  behest  of  the 
State  Department  of  Health  which  believed  the  measure  too  broad 
in  its  terms.  That  bill  would  have  required  operators  of  swimming 
pools  and  artificial  lakes,  constructed  in  the  City's  watershed  by 
private  business  enterprises  and  used  for  swimming,  to  purify  the 
overflow  from  such  swimming  places  which  empty  into  the  City's 
water  supply.  Few  matters  are  so  vital  to  a  large  city  as  the  purity 
of  its  water  supply.  The  measure  should  have  received  executive 
approval. 

Compared  with  the  important  session  of  1934  the  requests  of 
the  City  of  New  York  to  the  legislature  in  1935  were  modest. 
Yet,  with  few  exceptions,  the  bills  sponsored  by  the  City  Ad- 
ministration received  meagre  consideration  or  none  at  all.  In  the 
exceptional  cases  bills  were  passed  only  because  of  some  pressing 
urgency  which,  if  denied,  would  have  caused  deep  public  resent- 
ment. Even  some  of  such  measures  were  passed  only  after  emas- 
culatory  amendment. 

In  the  category  of  bills  passed  under  the  pressure  of  public 
insistence  were  two  bills  which  became 
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Chapter  20:  Amending  the  so-called  "Bankers'  Agree- 
ment" legislation  (Charter,  Section  192)  so  as  to  reduce  the 
1935  budgetary  appropriation  against  tax  delinquencies  from 
$25,000,000  to  $16,000,000;  and  to  reduce  such  annual  ap- 
propriations for  the  years  1936  and  1937  to  $20,000,000,  less 
the  amount  which  the  City  could  have  borrowed  but  did  not 
in  fact  borrow  in  the  preceding  year,  such  reduction,  how- 
ever, not  to  exceed  $5,000,000, 

and 

Chapter  21 :  Permitting  the  Board  of  Estimate  and  Ap- 
portionment to  include  in  the  budget  of  1935  an  additional 
sum  of  $5,000,000  which  had  been  omitted  in  anticipation  of 
a  reduction  of  the  amount  of  such  appropriation  $5,000,000 
greater  than  was  allowed  by  Chapter  20,  supra. 

A  bill  less  fortunate  than  the  "Bankers'  Agreement"  amend- 
ment was  the  measure  drawn  so  as  to  simplify  and  expedite  the 
unification  of  passenger  transportation  facilities  within  the  City 
of  New  York.  The  bill  was  harried  about  for  weeks,  public  hear- 
ings conducted,  and,  finally,  a  substitute  (Chapter  657),  similar  in 
form  only,  was  passed  in  place  of  the  detailed,  effective  and  con- 
sidered bill  prepared  with  the  advice  and  under  the  guidance  of 
the  transit  experts  of  the  City. 

An  important  bill  requested  by  the  City  Administration  was 
one  to  extend  for  one  year  the  power  delegated  to  the  City  tem- 
porarily to  impose  emergency  taxes  for  unemployment  relief.  An- 
ticipating the  decision  of  the  Federal  Government  to  throw  upon 
localities  the  major  burden  of  ameliorating  the  hardships  and  suf- 
fering of  thousands  of  unemployed  persons,  the  Mayor  had  peti- 
tioned the  legislature  for  the  necessary  legal  authority  to  raise  the 
money  needed  to  take  up  that  burden.  This  measure  met  with 
opposition  from  the  Governor  who  refused  to  agree  to  an  exten- 
sion of  such  power  for  a  period  exceeding  six  months.  Should  the 
legislature  of  1936  fail  to  grant  the  extension  of  the  emergency  tax- 
ing power  beyond  July  1,  1936,  the  City  will  be  left  impotent  to 
perform  a  duty  with  which  it  is  charged. 
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Among  the  bills  enacted  during  the  session  which  are  worthy 
of  particular  mention  are  : 

Chapter  575  :  Permitting  the  extension  of  the  West  Side 
Elevated  Highway  from  Canal  Street  to  the  Battery.  The 
many  advantages  resulting  from  this  important  improvement 
are  obvious.  Not  the  least  of  these  advantages  is  the  relief  of 
acute  traffic  congestion  on  West  Street. 

Chapter  576 :  Authorizing  the  City  to  construct  an  ele- 
vated highway  along  the  East  River  similar  to  the  one  on  the 
West  Side.  Such  highway  is  to  extend  from  Grand  Street  to 
East  54th  Street,  Manhattan. 

Chapter  426 :  Regulating  signs  and  out-door  advertising 
devices  adjacent  to  parkways.  In  addition  to  the  safety  factor 
involved  there  is  also  a  public  recognition  of  the  aesthetic  con- 
sideration. A  much  stronger  bill  had  been  offered  but  was 
defeated  primarily  because  opposed  by  the  New  York  State 
Federation  of  Labor  on  the  ground  that  it  might  throw  some 
sign  workers  out  of  employment.  The  usual  opposition  of  the 
advertising  interests  might  have  been  overcome  But,  coupled 
with  the  aid  of  the  powerful  labor  lobby,  the  bill  failed  to 
emerge  from  committee. 

Chapter  784 :  Permitting  the  City  to  finance  certain  local 
improvements  through  the  use  of  federal  funds.  Necessary 
local  improvements  had  been  virtually  discontinued  for  lack 
of  funds.  This  emergency  measure,  limited  to  two  years,  is 
intended  to  provide  the  money  necessary  to  finance  such  im- 
provements and  to  extend  to  25  years  the  time  which  abutting 
owners  will  have  to  pay  instead  of  the  10  years  prescribed  by 
existing  law. 

Chapter  246:  Authorizing  the  establishment  of  a  Free 
Trade  Zone  on  Staten  Island.  It  is  expected  that  this  bill 
will  bring  many  workers  to  Staten  Island. 

Chapter  292:  Amending  the  New  York  City  Charter 
Revision  Commission  Act  (Chapter  867,  Laws  1934)  by  de- 
leting the  limitation  of  the  amount!  which  the  Board  of  Esti- 
mate and  Apportionment  was  authorized  to  appropriate  for 
the  expenses  of  the  Commission.  The  purpose  of  this  amend- 
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ment  was  to  permit  an  appropriation  sufficient  to  defray  the 
cost  of  a  thoroughgoing  statutory  survey  of  all  laws  having 
application  within  the  City  of  New  York,  for  the  purpose  of 
preparing  a  codification  and  restatement,  with  annotations. 

Of  the  City's  program,  five  bills  advocated  by  the  Tenement 
House  Department  were  enacted  into  law.  Such  bills  which  be- 
came law  directly  affect  the  City  in  respect  to  multiple  dwellings 
variously  amending  the  Multiple  Dwelling  Law,  by  requiring  a 
toilet  for  each  family  (Chapter  904),  combining  existing  dwellings 
(Chapter  941),  in  relation  to  cooking  spaces  in  Class  "A"  and 
"B"  dwellings  (Chapter  865),  the  fireproofing  of  penthouses 
(Chapter  335),  and  the  construction  and  location  of  garages 
(Chapter  336). 

The  so-called  "County  Home  Rule  Amendment"  to  the  Con- 
stitution was  pressed  for  passage  and  was  adopted  for  the  second 
time  early  in  the  session,  was  submitted  to  the  people  at  the  gen- 
eral election  and  subsequently  received  the  approval  of  a  huge  ma- 
jority of  the  electors  voting  thereon.  Thus  was  brought  to  a  suc- 
cessful culmination  a  long  fight  to  modernize  and  reform  count}- 
government  in  this  state  and  particularly  in  the  City  of  New  York. 
Victory  at  this  time  is  doubly  propitious  since  it  harmonizes  with 
the  work  of  the  present  Charter  Commission,  having  been  proposed 
by  the  Charter  Commission  of  1934.  The  amendment  of  the  Con- 
stitution, Article  X,  Section  1,  enables  the  local  legislative  body  to 
abolish,  consolidate  with  City  offices  and  generally  to  reorganize 
most  of  the  county  offices  within  the  City.  To  the  extent  that  it 
abolishes  the  offices  of  Sheriffs  and  Registers  at  the  termination  of 
their  present  respective  terms,  and  subjects  the  County  Clerks  to 
the  appointing  power  of  the  appropriate  Appellate  Divisions  of  the 
Supreme  Court,  the  amendment  is  self-executing.  Likewise,  the 
County  Clerks  are  to  take  over  the  duties  of  the  Commissioners  of 
Jurors. 

Less  fortunate  than  the  "County  Amendment"  was  the  con- 
current resolution  to  amend  the  debt  limit  provisions  of  the  con- 
stitution. Among  other  things,  this  proposal  would  have  author- 
ized the  exclusion  from  the  debt  limit  of  the  City  of  any  City  in- 
debtedness hereafter  incurred  for  rapid  transit  construction  or  ac- 
quisition and  was  part  of  the  plan  of  unification  of  transit  systems. 
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The  debt  limit  amendment  was  initially  adopted  at  the  1933 
session  and  filed  with  the  Secretary  of  State,  whose  duty  it  became 
to  advertise  the  same  for  three  months  pursuant  to  the  requirements 
of  the  Constitution,  Article  XIV,  Section  1.  For  the  first  time, 
according  to  the  records,  the  Secretary  of  State  failed  to  so  adver- 
tise an  amendment. 

A  bitter  debate  developed  over  the  amendment  of  the  1933 
statute  to  enable  the  City  to  construct  and  operate  a  plant  for  gen- 
erating electric  power  without  a  mandatory  referendum  or  other 
restrictions.  The  protracted  controversy  over  this  proposal  con- 
sumed many  weeks. 

One  of  the  important  failures  on  the  City's  legislative  program 
was  the  proposed  act  providing  a  simple,  inexpensive  method 
whereby  the  owners  of  property  on  water-front  streets  would  be 
released  from  the  covenant  to  repave  such  streets  by  payment  of  a 
reasonable  per-front  foot  sum  of  money  to  the  City,  thus  removing 
a  cloud  on  title.  It  is  believed  that  the  erasure  of  this  technical 
defect  in  the  titles  to  such  property  would  encourage  the  develop- 
ment of  the  waterfront  and  would  result  in  greatly  increased  as- 
sessed valuations.  Approximately  thirty  miles  of  street  frontage 
along  the  North  and  East  River  areas  are  affected. 

The  bill  to  exempt  from  unfair  taxation  the  structures  of  the 
City  erected  on  land  taken  for  water  supply  purposes  was  defeated. 

Six  related  bills  designed  to  improA'e  the  administration  of  the 
New  York  City  Employees'  Retirement  System  were  either  killed 
in  the  Senate  or,  if  there  passed,  were  consigned  to  the  Com- 
mittee on  Rules,  the  graveyard  of  the  Assembly,  during  the  clos- 
ing days  of  the  session.  These  measures  were  the  product  of  care- 
ful study  by  the  Mayor's  Committee  on  Pensions. 

Four  bills  were  defeated  having  for  their  purpose  the  remedy- 
ing of  some  of  the  more  flagrant  practices  in  condemnation.  Two 
such  amendments  passed  the  Senate  but  were  not  reported  by  the 
Committee  on  Rules  of  the  Assembly. 

The  attempt  by  the  City,  through  legislative  action,  to  break 
up  combinations  in  bidding  on  the  sale  of  fire  hose  to  the  City  was 
defeated  in  both  houses. 
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The  four  bills  effecting  economies  in  the  conduct  of  City  elec- 
tions, amounting  to  $200,000  annually,  were  again  rejected. 

Two  bills  and  a  resolution  were  adopted  which  were  intended 
to  declare  ended  the  emergency  requiring  the  reduction  of  salaries. 
These  measures  were  passed  in  violation  of  the  Home  Rule  Amend- 
ment and  were  vetoed  by  the  Governor.  The  resolution  has  been 
held  to  be  invalid  by  the  Courts. 

The  chief  function  of  the  legislative  division  continues  to  be  a 
determined  and  continued  opposition  to  the  host  of  bills  introduced 
each  year  which  are  inimical  to  the  best  interests  of  the  City  of 
New  York.  There  is  no  dearth  of  bills  intended  to  embarrass  the 
local  administration  politically.  Such  measures  take  many  forms 
and  follow  devious  patterns  and  are  striking  illustrations  of  the 
bill  drafter's  art.  The  City's  legal  representative  must  be  ever  alert 
to  ferret  out  such  concealed  purposes  and  meanings  which  often 
appear  innocent  enough  in  the  guise  of  an  amendment  to  a  general 
law.  With  6,000  bills  pending  eternal  vigilance  and  the  painstak- 
ing examination  of  every  bill  introduced  (particularly  those 
amended)  are  essential. 

Local  Legislation 

The  legislative  division  continued  to  prepare  and  pass  upon 
bills  introduced  in  the  Municipal  Assembly ;  to  answer  many  ques- 
tions on  legislative  practice  and  procedure  propounded  by  the  vari- 
ous departments  and  offices ;  to  interpret  and  construe  the  provi- 
sions of  the  Home  Rule  Amendment  to  the  Constitution  and  of  the 
City  Home  Rule  Law,  and  to  assist  in  the  preparation  of  opinions 
and  briefs  thereon.  The  greatly  increased  number  of  proposed  local 
laws  seeking  to  reapportion,  the  cost  of  assessments  for  local  im- 
provements has  created  much  new  work. 

This  division  maintains  a  service  for  disseminating  general 
legislative  information  to  the  many  agencies  of  the  City  government 
and  other  cities ;  furnishing  the  departments  and  offices  with  copies 
of  bills,  resolutions  and  slip  laws,  general  and  local,  together  with 
other  legislative  information;  and  obtaining  data  from  state  de- 
partments. 

After  the  adjournment  of  the  legislature  at  Albany  the  Assist- 
ant Corporation  Counsel  in  charge  of  legislative  matters  was  again 
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assigned  to  the  Charter  Commission  of  1935  to  act  as  counsel  in 
charge  of  codification.  In  that  capacity  he  was  authorized  to  em- 
ploy a  staff  of  experts  who,  under  his  supervision  and  direction, 
are  making  a  survey  of  all  statutes  having  application  in  the  City 
of  New  York  for  the  purpose  of  codifying  and  restating  such  body 
of  law.  When  completed  the  product  of  this  work  should  be  of 
incalculable  value  to  the  New  York  City  Charter  Revision  Com- 
mission, to  the  courts  and  to  the  law  department. 

PENALTIES—].  G.  L.  Molloy,  Assistant  in  Charge. 

This  division  advises  and  represents  the  various  departments 
of  the  City  in  matters  involving  violations  of  the  Code  of  Ordi- 
nances, the  Greater  New  York  Charter,  the  Building  Zone  Reso- 
lution, the  Multiple  Dwelling  Law,  the  Building  Code,  the  Labor 
Law  and  the  various  rules  and  regulations  promulgated  by  the 
departments. 

As  a  major  part  of  its  work  it  represents  the  Board  of 
Standards  and  Appeals  when  its  determinations  are  reviewed  by 
the  Courts.  Proper  control,  regulation  and  planning  of  the  City 
can  only  be  accomplished  if  the  decisions  of  the  Board  are  vigor- 
ously upheld.  In  the  past  the  Courts  have  in  many  instances 
overruled  the  Board's  decisions. 

In  a  number  of  cases,  for  instance,  private  referees  have  been 
appointed  to  take  further  testimony,  and  they  have  reversed  the 
Board  almost  without  exception.  In  the  Second  Department 
from  1927  to  1935,  27  such  referees  were  appointed,  26  of  whom 
reversed  the  Board's  decision.  The  Court  affirmed  the  decision 
of  the  referees  in  each  instance.  The  result  was  that  the  work 
of  the  Board  was  greatly  impaired.  This  division  has  carried  on 
a  vigorous  fight  against  this  practice  and  today  a  referee  is  ap- 
pointed in  exceptional  cases  only. 

In  1935  this  division  handled  101  certiorari  proceedings 
against  the  Board.  The  decision  of  the  Board  was  sustained  in  all 
but  12,  5  of  which  are  now  on  appeal.  In  this  regard  it  is  note- 
worthy that  the  number  of  certiorari  proceedings  handled  by  the 
department  in  1935  is  more  than  the  total  handled  in  1932  and 
1933  combined,  and  that  at  the  end  of  this  year  only  35  cases  were 
pending. 
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Since  the  enactment  of  the  Building  Zone  Resolution  there 
had  been  numerous  violations  of  the  law,  the  most  grievous  of 
which  were  the  use  of  the  premises  in  residence  districts  for  busi- 
ness purposes,  contrary  to  law.  For  the  first  time  in  many  years, 
during  the  year  1935  successful  efforts  were  made  to  restrain  such 
violations  by  injunction  proceedings.  The  division  was  successful 
in  these  cases  among  which  were : 

Supreme'  Court — New  York  County 

City  of  New  York  v.  David  Fox,  injunction  granted  May 
17,  1935  N.  Y.  L.  J. 

City  of  New  York  v.  Cathedral  Court  Co.,  Inc.,  et  al. 
Injunction  granted  July  27,  1935  N.  Y.  L.  J. 

The  following  outstanding  cases  involving  the  interpretation 
of  provisions  of  the  Building  Zone  Resolution  and  the  use  to 
wnich  property  might  be  applied  were  handled  by  this  Bureau 
during  1935: 

Kesbec  Realty  Co.  v.  Rcville,  Supreme  Court,  Bronx 
County,  N.  Y.  L.  J.,  August  22,  1935,  aff'd.  by  App.  Div.  246 
A.  D.  The  petitioner  contended  that  a  brake  service  station 
does  not  come  within  the  meaning  of  the  term  "repair  shop" 
as  used  in  the  Building  Zone  Resolution.  The  Court  held 
that  this  type  of  business  did  come  within  the  above  term 
and  therefore  such  stations  are  prohibited  in  business  districts 
as  well  as  residence  districts.  This  decision  affects  a  large 
number  of  premises  in  the  city. 

Mandel  v.  Moss,  Supreme  Court,  New  York  County, 
June  6,  1935,  in  which  the  petitioner  sought  a  peremptory 
order  of  mandamus  directing  the  Commissioner  of  Li- 
censes to  issue  a  permit  to  build  a  theatre  at  East  79th 
Street  and  Madison  Avenue.  The  application  was  resisted 
on  the  ground  that  the  welfare  of  the  community  would  be 
endangered  by  the  erection  and  use  of  the  premises  as  a  theatre 
in  view  of  the  strictly  residential  character  of  the  neighbor- 
hood. The  Court  denied  the  application  and  upheld  the  De- 
partment of  Licenses. 

Averell  v.  Thatcher,  Supreme  Court,  Kings  County,  N. 
Y.  L.  J.,  December  24,  1935,  in  which  the  petitioner  sought  a 


65 


peremptory  order  of  mandamus  directing  the  Commissioner 
of  Buildings  of  Brooklyn  to  issue  a  license  for  gas  station, 
office  and  salesroom,  brake  testing,  store,  laboratorium  and 
auto  laundry  on  the  premises  212-218  Fulton  Street,  Borough 
of  Brooklyn,  City  of  New  York,  abutting  on  the  Brooklyn 
Bridge  Plaza  which  is  being  improved  by  the  City  at  a  cost  in 
excess  of  $3,000,000.  The  application  for  the  mandamus  was 
resisted  because  the  erection  of  a  gas  station  on  petitioner's 
premises  would  have  a  detrimental  effect  on  the  adjoining 
property,  would  not  be  in  harmony  with  the  development  of 
the  Plaza  and  would  create  a  hazard  to  pedestrians  and  vehicu- 
lar traffic.  The  motion  was  denied  by  Mr.  Justice  Humphrey. 

Hoffman  v.  City  of  New  York,  Valentine,  etc.,  Supreme 
Court.  Kings  County,  August  15,  1935,  N.  Y.  L.  J.,  at 
470.  This  was  a  motion  for  a  temporary  injunction  on  the 
theory  that  Chapter  23,  Article  13,  Section  149,  Subdivision 
6,  which  prohibits  the  maintenance  of  a  stand  in  a  restricted 
area,  was  unconstitutional.  The  motion  was  denied.  This 
resulted  in  removing  unsightly  and  dangerous  obstructions 
from  the  sidewalks  in  Brighton  Beach.  An  appeal  was  taken 
and  is  now  pending  in  the  Appellate  Division,  Second  De- 
partment. 

Klinger  v.  Fassler,  Supreme  Court,  New  York  County, 
N.  Y.  L.  J.,  September  24,  1935,  in  which  the  petitioner 
sought  a  peremptory  order  of  mandamus  requiring  the  Build- 
ing Commissioner  of  the  Borough  of  Manhattan,  to  issue  a 
permit  to  conduct  a  gasoline  station  at  First  Avenue  and 
24th  Street,  which  premises  are  located  in  an  unrestricted 
district  but  adjacent  to  gas  storage  tanks  of  the  Consolidated 
Gas  Company.  The  Commissioner  denied  the  application  on 
the  ground  that  if  an  explosion  occurred  a  catastrophe  might 
result.  The  Court  sustained  the  Commissioner  and  denied 
the  motion. 

The  division  also  drew  certain  amendments  to  the  Building 
Zone  Resolution  concerning  parking  of  more  than  five  (5)  cars 
in  business  areas.  This  became  necessary  after  the  decision  by 
the  Court  of  Appeals  in  Mpnument  Garage  v.  Levy,  266  N.  Y., 
339 ;  194  N.  E.,  848,  in  which  the  court  stated  that  storage  on  va- 
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cant  lots  was  prohibited,  whereas  parking  in  business  districts  was 
permitted.  It  is  now  illegal  to  open  a  parking  station  on  a  vacant 
lot  in  a  business  or  residence  district  unless  permission  is  first 
obtained  from  the  Board  of  Standards  and  Appeals.  The  amend- 
ment is  extremely  important  in  the  control  of  parking  spaces  and 
was  followed  by  a  number  of  prosecutions  in  the  Magistrates' 
Court.  Among  these  cases  were  People  v.  Bergenfeld,  Municipal 
Term,  Bronx  County,  September  3,  1935  and  affirmed  by  Appellate 
Division  N.  Y.  L.  J.,  January  '25th,  1936,  in  which  the  defendant 
was  found  guilty  and  fined  $300;  People  v.  Wolfe,  Municipal 
Term,  Bronx  County,  October  29,  1935.  in  which  the  defendant 
was  convicted  by  a  City  Magistrate  sitting  as  a  Court  of  Special 
Sessions ;  and  People  v.  Connetts,  Bronx  Magistrates  Court, 
October  24,  1935,  where  the  City  Magistrate  held  the  defendant 
for  trial  by  the  Court  of  Special  Sessions.  As  a  result  of  these 
convictions  the  establishment  of  parking  places  in  business  districts 
in  violation  of  the  law  has  materially  decreased. 

After  the  amendment  to  the  Building  Zone  Resolution  came 
into  effect,  mandamus  proceedings  were  instituted  in  an  effort  to 
compel  the  Commissioner  of  Buildings  to  issue  permits  to  cut  the 
curb  in  front  of  the  parking  premises.  These  cases  involved  the 
interpretation  of  the  new  amendment  regarding  retroactivity,  vested 
rights  and  jurisdiction  of  the  Board  of  Standards  and  Appeals.  In 
the  following  cases  the  determination  of  the  Commissioner  of 
Buildings  not  to  issue  a  curb  cut  permit  for  parking  places  was 
upheld  by  the  Supreme  Court : 

Ganbarg  v.  Fassler,  Sup.  Ct.,  N.  Y.  County,  N.  Y.  L.  J. 
August  12,  1935; 

Empire  State  Lines  v.  Levy,  Sup.  Ct.,  N.  Y.  County, 
N.  Y.  L.  J.,  October  1,  1935 ; 

Yahr  v.  Fassler,  Sup.  Ct.,  N.  Y.  County,  N.  Y.  L.  J.,  Oc- 
tober 4,  1935 ; 

Friedlander  v.  Thatcher,  Sup.  Ct.,  Kings  County,  N.  Y. 
L.  J.,  October  30,  1935. 

Due  to  the  enactment  of  a  number  of  ordinances  in  1934  and 
1935,  requiring  the  licensing  of  businesses  and  occupations  hereto- 
fore not  so  regulated,  the  work  of  this  Bureau  during  1935,  both  in 
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the  Supreme  Court  and  in  the  lower  courts,  in  connection  with  the 
enforcement  of  such  ordinances,  was  of  great  importance.  The 
licenses  required  under  the  City  Ordinances  have  been  a  source  of 
considerable  revenue  as  well  as  a  means  of  preserving  good  order 
and  stamping  out  racketeering.  In  this  connection,  of  the  ut- 
most importance  to  the  consumers  of  this  City  was  the  case  of : 

Rubel  Corporation  v.  Moss,  Supreme  Court,  Kings 
County,  N.  Y.  L.  J.,  January  28,  1935.  Rubel,  Corporation, 
one  of  the  largest  companies  engaged  in  the  manufacturing  of 
ice,  was  defeated  in  its  attempt  to  restrain  the  Commissioner 
of  Licenses  from  enforcing  a  regulation  promulgated  by  the 
Commissioner  of  Markets  to  prevent  profiteering  in  the  dis- 
tribution of  ice  for  domestic  consumption.  The  regulation  re- 
quires that  all  ice  sold  for  re-sale  in  amounts  less  than  300 
pounds  shall  be  scored. 

The  Police  Commissioner  and  the  Commissioner  of  Licenses 
have  combatted  the  attempt  to  use  "pin  games"  and  similar  de- 
vices for  gambling,  and  in  this  connection  we  have  represented  the 
departments  in  a  number  of  cases.  One  of  the  important  cases  was 
In  the  Matter  of  Baskill,  Inc.  v.  Moss,  Supreme  Court,  N.  Y. 
County,  N.  Y.  L.  J.,  June  8,  1935,  Application  denied  by 
Hammer,  J. 

As  a  result  of  the  efforts  made  many  persons  formerly  con- 
ducting businesses  illegally  have  taken  out  licenses — among  others, 
second  hand  dealers,  laundries,  coal  dealers,  ice  dealers,  news 
dealers,  sight-seeing  cars,  public  cartmen,  etc. 

People  v.  Bridge  Auto  Renting,  Municipal  Term,  New 
York  County,  October  4^  1935.  The  Court  found  the  de- 
fendants guilty  of  operating  automobiles  without  public  cart- 
men  licenses,  and  this  decision  will  affect  approximately  10,000 
vehicles  now  unlicensed.  If  the  decision  is  sustained  in  the 
Appellate  Courts,  there  will  be  an  increase  in  revenue  to  the 
City  of  about  $50,000. 

In  Gill  v.  Tilford,  Municipal  Term  Court.  Defendant 
found  guilty  November  5,  1934,  affirmed  in  Appellate  part 
of  Special  Sessions  November  30,  1934.  The  Court  of  Ap- 
peals affirmed  the  lower  court  and  decided  that  second-hand 
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dealers  of  heavy  machinery  are  within  the  provisions  of  the 
ordinance  licensing  second-hand  dealers.  Due  to  this  decision 
a  large  number  of  dealers  of  second-hand  machinery  have 
now  obtained  licenses. 

United  Parcel  Service  of  New  York,  Inc.  v.  LaGnardia, 
Supreme  Court,  New  York  County,  N.  Y.  L.  J.,  February  1, 
1935.  Plaintiff  brought  an  action  for  an  injunction  against 
the  License  Department  as  well  as  the  City  of  New  York  and 
sought  a  temporary  restraining  order  against  the  Commis- 
sioner of  Licenses  restraining  him  from  interfering  in  its 
business  of  delivering  parcels  to  customers  of  department 
stores  and  mercantile  establishments.  Such  deliveries  were 
both  interstate  and  intrastate.  Motion  for  such  temporary  in- 
junction was  denied.  After  negotiations  the  plaintiff  took 
licenses  for  over  150  of  its  trucks  and  the  action  for  an  in- 
junction was  discontinued.  The  result  of  this  decision  was 
to  bring  into  line  other  operators  of  similar  businesses  there- 
by increasing  revenue  as  well  as  the  scope  of  supervision. 

We  have  represented  the  Department  of  Markets,  Weights 
and  Measures  in  approximately  4,000  Municipal  Court  actions  for 
violations  of  the  various  laws  relating  to  proper  weighing,  labeling, 
marking,  grading,  etc. 


Among  the  more  important  cases  were  the  following : 


People  v.  James  Trombetta  and  39  other  defendants, 
Magistrates'  Court,  5th  Dist,  Manhattan,  decided  October  30, 
1935.  This  case  involved  the  alleged  rights  of  merchants  in 
what  is  known  as  "Harlem  Market"  to  obstruct  the  sidewalk 
in  front  of  their  premises  with  boxes  and  merchandise.  The 
greater  part  of  the  sidewalks  were  crowded  with  obstructions 
for  many  years.  The  conviction  secured  in  this  case  has  been 
instrumental  in  clearing  the  sidewalks  and  removing  a  condi- 
tion which  was  a  fire  hazard  as  well  as  an  interference  with 
the  rights  of  pedestrians. 
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People  v.  Horowitz  and  10  other  defendants,  Magistrates' 
Court,  Bronx  County,  decided  October  30,  1935.  A  similar 
condition  in  the  "Brook  Avenue  Market"  was  cleared  up  by 
securing  convictions  after  trial. 

This  division  has  represented  the  Health  Department  in  its 
fight  for  pure  food  and  unadulterated  milk  and  milk  products,  the 
abatement  of  nuisances  caused  by  smoke,  noise  and  disagreeable 
vapors.   Some  of  the  more  important  cases  were  the  following: 

People  v.  Fine,  Municipal  Term,  Kings  County,  August 
23,  1935.  This  case  dealt  with  the  adulteration  of  cream  and 
the  sale  thereof  from  unapproved  sources.  Since  the  convic- 
tion the  Health  Department  reports  an  appreciable  decrease  of 
adulterated  products  upon  the  market. 

People  v.  Phillips,  Inc.,  Municipal  Term,  Queens  County, 
May  15,  1935.  Defendant  was  charged  with  mislabeling  and 
preparing  to  sell  to  City  hospitals  contaminated  products  unfit 
for  human  consumption.  The  defendant  pleaded  guilty  and 
was  fined  $500.  As  a  result  of  this  conviction  the  City  with- 
held moneys  due  to  the  defendant  under  its  contract  with  the 
company. 

People  v.  Albert  Dairy  Farm  Company,  Municipal  Term, 
February  18,  1935.  This  case  involved  the  new  test  of  the 
Health  Department  by  which  "raw"  milk  is  distinguished 
from  "pasteurized"  milk.  It  was  upheld  by  the  Court  as  com- 
petent proof.  This  is  a  very  helpful  step  in  the  prevention  of 
misbranding  and  mislabeling  of  milk. 

An  important  question  with  reference  to  the  Multiple  Dwelling 
Law  was  presented  in  the  following  case : 

Matter  of  William  Kemmet  v.  Langdon  IV.  Post,  Su- 
preme Court,  Kings  County,  N.  Y.  L.  J.  November  14,  1935. 
The  power  of  the  Tenement  House  Commissioner  to  order 
removal  and  replacement  of  stairs  (Section  145,  Multiple 
Dwelling  Law)  and  to  place  new  stack  fire-escapes  on  front  of 
building  in  accordance  with  the  rules  and  regulations  of  the 
Tenement  House  Department  was  questioned.  The  Com- 
missioner's power  was  upheld  and  mandamus  denied. 
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The  following  is  a  case  wherein  the  power  of  the  Tene- 
ment House  Commissioner  under  various  provisions  of  the  Charter 
and  the  Multiple  Dwelling  Law  was  sustained. 

Gottesman  v.  City  of  New  York,  Langdon  W.  Post, 
F.  H.  LaGuardia,  et  al.,  Supreme  Court,  New  York  County, 
N.  Y.  L.  J..  October  2,  1935.  In  this  case  a  multiple  dwelling 
was  ordered  vacated  by  the  Tenement  House  Commissioner. 
Injunction  pendente  lite  was  sought  to  restrain  the  Tenement 
House  Commissioner  and  other  public  officials  from  proceed- 
ing.  Injunction  was  denied. 

Municipal  Term  Court 

Prior  to  January  1,  1935  there  was  an  Assistant  Corporation 
Counsel  in  the  Municipal  Term  Court  in  each  of  the  Boroughs, 
except  Richmond,  at  least  four  days  a  week. 

A  survey  by  this  office  indicated  that  over  95%  of  the  pro- 
ceedings instituted  in  this  Court  were  disposed  of  by  guilty  pleas, 
dismissals,  etc.  The  remaining  cases  resulted  in  trials.  The  serv- 
ices of  an  Assistant  were  required,  therefore,  in  a  very  small  per- 
centage of  cases. 

The  work  has  now  been  reorganized  so  that  an  Assistant  ap- 
pears in  these  courts  on  designated  trial  days  only  and  all  trials  are 
set  down  for  these  days.  This  change  has  resulted  in  a  con- 
siderable saving,  since  an  Assistant  is  assigned  only  one  day  a 
week  instead  of  four.  This  new,  economical  and  sensible 
procedure  of  appearing  only  in  cases  where  the  services  of  an 
Assistant  are  needed  has  made  it  possible  to  reduce  the  number  of 
unfinished  cases  at  the  end  of  1935  by  almost  4,000  below 
the  figure  for  1934.  Instead  of  entering  a  futile  appearance  in  an 
average  of  twelve  or  thirteen  thousand  cases  per  year  as  has  here- 
tofore been  the  practice  it  was  actually  necessary  to  appear  in  only 
357  cases.  This  division  is  now  up  to  date  in  its  litigated  work  for 
the  first  time  in  many  years.  The  following  tabulation  tells  the 
story. 
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The  following  table  indicates  the  pending  cases  as  of  December  31,  1925-1936, 

in  the  Municipal,  Magistrates'  and  Municipal  Term  Courts 

Dec.  31,  1925    3,852 

"    "  1926    6,251 

"    "  1927   i   5,446 

"    "  1928    5,326 

"    "  1929    5,154 

"    "  1930    5,667 

*'    "  1931    6,229 

"    "  1932    5,677 

"    "  1933    5,611 

"    "  1934    5,921 

"    "  1935    2,051 


Domestic  Relations  Court 

In  accordance  with  Sections  59  and  138  of  the  Domestic  Rela- 
tions Court  Act,  there  is  assigned  to  each  of  the  five  Family  Courts, 
in  the  five  boroughs  of  the  City,  an  Assistant  Corporation  Counsel 
who  represents  the  petitioners  in  that  court.  The  petitioners  in- 
clude wives  and  their  children,  aged  parents,  poor  relatives  and  the 
Department  of  Public  Welfare. 

Since  the  enactment  of  the  Domestic  Relations  Court  Act  in 
1933  the  number  of  cases  in  this  Court  handled  by  this  division  has 
increased  steadily.  During  the  last  year  a  new  part  was  added  in 
both  Manhattan  and  Brooklyn.  In  these  two  boroughs  there  are 
approximately  125  cases  daily. 

The  monies  collected  through  the  Domestic  Relations  Court 
during  1935  totaled  $2,201,725.  as  compared  to  the  total  in  1934 
of  $1,822,037.  There  has  also  been  an  increase  in  the  average  of 
the  individual  awards. 

The  work  in  this  Court  calls  for  the  preparation  of  a  large 
number  of  agreements  and  assignments  of  wages,  conferences  with 
social  agencies,  interviewing  of  many  witnesses,  trials  and  the 
briefing  of  questions  of  law,  such  as  legality  of  the  marriage,  legiti- 
macy of  children,  common  law  marriages  and  various  questions 
involving  jurisdiction  as  between  the  Supreme  Court  and  the 
Domestic  Relations  Court.  There  were  also  many  warrant  of  seiz- 
ure proceedings  in  the  Court  of  General  Sessions,  one  of  these 
cases  resulting  in  obtaining  $15,000.  for  the  support  of  an  aban- 
doned wife. 


72 


Due  to  the  enactment  of  Section  59  of  the  Domestic  Rela- 
tions Court  Act,  in  1934,  Assistants  represented  the  Court  in  a 
number  of  habeas  corpus  proceedings  in  the  Supreme  Court  in- 
volving the  detention  of  children  through  an  order  of  the  Chil- 
dren's Court.  In  all  cases  our  contention  that  the  Children's  Court 
has  exclusive  jurisdiction  was  upheld  by  the  Supreme  Court. 

The  following  cases  presented  points  of  interest: 

(1)  Gilgun  v.  Gilgun — Family  Court,  Bronx  County. 

Question  involved.  Is  petitioner  likely  to  become  a  pub- 
lic charge  entitled  to  support  in  the  Family  Court,  when  Su- 
preme Court  denied  her  application  for  alimony,  after  trial  ? 
Decision  in  favor  of  the  petitioner  in  accordance  with  our 
contention. 

(2)  Baxter  v.  Baxter — Family  Court,  New  York  County. 

Question  involved.  Husband  denied  the  legitimacy  of 
child  without  contesting  legality  of  the  marriage.  Our  con- 
tention that  the  Family  Court  has  no  jurisdiction  to  determine 
that  question  under  these  circumstances  upheld. 

(3)  Matter  of  Kahn — Supreme  Court,  Kings  County. 
Motion  for  a  writ  of  prohibition. 

Petitioner  claimed  error  made  in  awarding  order  of  sup- 
port in  Domestic  Relations  Court.  Motion  denied.  Remedy 
appeal  from  Domestic  Relations  Court  order,  and  not  writ  of 
prohibition.   Affirmed  by  Court  of  Appeals. 

(4)  Matter  of  Miller — Supreme  Court,  Kings  County. 

Writ  of  Habeas  Corpus.  Question  involved.  Can  re- 
spondent be  imprisoned  upon  failure  to  pay ;  order  based  upon 
agreement  instead  of  after  trial  ?  Court  upheld  our  contention 
that  he  can  be  imprisoned. 

Paternity  Proceedings 

In  1935  this  division  tried  497  paternity  cases  in  407  of 
which  an  order  of  filiation  was  granted  and  fathers  ordered  to 
support  their  children.  This  year  an  extremely  important  step  was 
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taken  in  these  proceedings  when  the  State  Legislature  passed  Chap- 
ter 197,  Laws  of  1935  (the  Blood  Test  Act),  the  first  act  of  its 
kind  in  this  country.  It  amends  the  Inferior  Criminal  Courts  Act, 
Article  5,  Section  67,  of  chapter  659  of  the  laws  of  1910,  by 
adding  Subdivision  la,  which  reads  as  follows: 

"la.  The  Court,  on  motion  of  the  defendant,  shall  order 
the  making  of  one  or  more  blood-grouping  tests  by  a  duly 
qualified  physician  and  the  results  thereof  may  be  re- 
ceived in  evidence." 

Following  the  passage  of  this  Act,  and  after  a  conference 
between  this  office  and  the  Chief  Judge  of  the  Court  of  Special 
Sessions,  the  Court  requested  the  New  York  Academy  of  Medicine 
to  recommend  physicians  qualified  to  make  these  tests,  and  three 
such  men  have  been  recommended  and  are  assigned  when  occasion 
arises.  The  blood  tests  have  aided  this  division  in  the  prosecution 
of  these  cases  and  out  of  60  tests  taken  only  two  have  resulted  in 
an  exclusion  of  paternity. 

The  question  as  to  whether  the  Statute  of  Limitations  con- 
tained in  the  Inferior  Criminal  Courts  Act  limits  the  bringing  of 
paternity  proceedings  to  two  years  from  the  birth  of  the  child 
unless  paternity  has  been  acknowledged  by  the  father  in  writing 
or  by  the  furnishing  of  support,  was  applicable  in  a  case  where  a 
child  under  16  years  of  age  was  likely  to  become  a  public  charge, 
had  been  decided  in  the  affirmative  in  the  case  of  Commissioner  of 
Public  Welfare  v.  Jackson,  240  App.  Div.  142.  This  department 
strongly  disagreed  with  the  decision  and  again  brought  the  question 
up  in  the  Matter  of  Harris  v.  Gavin.  The  Appellate  Division. 
Second  Department,  has  disagreed  with  the  Jackson  decision  and 
held  that  in  these  cases  and,  when  the  proceeding  is  brought  by  the 
Commissioner  of  Public  Welfare,  the  two  year  limitation  does  not 
apply.  The  same  issue  is  now  before  the  Court  of  Appeals  in 
Commissioner  of  Public  Welfare  v.  Simon. 

The  Assistant  in  charge  of  paternity  proceedings  also  attends 
sessions  known  as  "Violation  of  Probation  Sessions",  held  between 
the  hours  of  8  and  12  p.  m.  in  the  Court  of  Special  Sessions. 
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REAL  ESTATE — Anson  Getman,  Assistant  in  Charge. 

Under  this  division  are  now  carried  forward  the  duties  of 
three  divisions  which  formerly  dealt  with  real  estate.  They  are  the 
condemnation  bureau,  the  street  opening  bureau  (three  offices) 
and  a  title  bureau.  They  are  now  all  operating  under  the  direc- 
tion of  one  head. 

At  the  present  time,  there  are  150  employees  in  the  street 
opening  bureau  and  30  in  the  condemnation  bureau  and  title 
bureau  not  doing  street  opening  work.  In  addition  there  are  55 
temporary  employees  in  the  street  opening  bureau.  This  makes 
a  total  of  205  in  the  street  opening  bureau  and  a  total  of  235  in  the 
entire  real  estate  division,  only  about  %  thereof  not  doing  street 
opening  work. 

A  temporary'  force  was  appointed  in  the  early  part  of  1935 
for  the  purpose  of  bringing  about  prompt  payments  of  awards  to 
known  owners.  To  this  end,  more  title  examiners  were  appointed 
for  the  purpose  of  ascertaining  the  owners  of  condemned  land. 
More  computers  were  appointed  to  speed  up  computations.  A 
large  saving  in  interest  has  resulted. 

In  the  annual  report  for  1934  I  recommended  a  temporary 
staff  of  title  examiners,  computers  and  clerks.  Thereafter  a  specific 
recommendation  to  the  Board  of  Estimate  and  Apportionment  was 
made  in  which  the  appointment  of  a  temporary  emergency  staff 
was  requested.  The  number  allowed  was  only  about  half  of  the 
number  requested.  As  a  result,  the  accumulation  of  work  was  not 
reduced  as  rapidly  as  had  been  expected.  In  addition,  a  number  of 
new  proceedings  were  instituted,  which  added  to  the  then  existing 
burdens,  and  trials  have  been  so  speeded  up  during  the  year  that 
at  the  present  time  there  is  an  urgent  need  for  the  larger  temporary 
emergency  staff,  which  has  been  authorized. 

The  Justices  sitting  in  condemnation  courts  are  insistent  that 
these  proceedings  be  speedily  tried.  This  means  that  they  must 
be  prepared  and  that  the  necessary  title  information  must  first  be 
procured.    In  addition  to  the  foregoing,  the  number  of  awards 
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which  have  been  made  during  the  year  has  imposed  an  added  bur- 
den on  the  computers,  so  that  this  staff  is  inadequate  to  keep  pace 
with  the  courts. 

If  one  branch  of  the  work,  such  as  trials,  is  expedited,  it  be- 
comes necessary  to  step  up  all  other  phases  of  the  work. 

Notwithstanding  the  increase  in  work  and  the  number  of  par- 
'cels  involved,  the  staff  of  trial  attorneys  has  not  been  increased.  In 
this  connection,  it  should  be  noted  that  the  number  of  trial  attor- 
neys in  the  condemnation  bureau  during  the  years  1934  and  1935 
has  been  smaller  than  previous  thereto,  i.e.,  5  as  compared  with 
twice  that  number  including  special  counsel. 

In,  general,  the  creation  of  Authorities  for  which  the  Corpo- 
ration Counsel  acts  as  counsel  or  legal  adviser  has  added  to  the 
work  of  the  law  department  and  in  so  far  as  these  Authorities  ac- 
quire real  property,  the  real  estate  division  has  assumed  a  large 
part  of  this  work.  Thus,  there  has  been  an  expansion  in  real  estate 
activities  requiring  additional  legal  work  without  a  proportionate 
increase  in  staff. 

The  deplorable  condition  in  which  the  records  and  files  were 
found  has  been  materially  improved.  More  work  along  these  lines 
remains  to  be  done. 

Attention  has  heretofore  been  called  to  the  matter  of  experts 
and  the  claims  and  bills  pending.  Many  of  these  bills  have  been 
compromised  and  paid. 

Marked  progress  has  been  made  in  reducing  the  number  of 
untried  proceedings  involving  lands  in  Manhattan,  the  Bronx  and 
Richmond.  The  following  figures  cover  street  opening  proceedings. 

Jan.  1,  1934 —  34  untried  proceedings  involving   1,750  parcels 
1934-1935    —  12  new  proceedings  "  700  " 

Total  46  proceedings  "         2,450  " 

No.  tried       35         "  "         1,650  " 

11  "  800  " 

It  is  expected  that  more  than  half  of  these  proceedings 
will  be  tried  during  the'  first  two  or  three  months  of  1936. 


76 


The  number  of  untried  street  opening  proceedings  in  Kings 
County  also  has  been  reduced  as  follows : 

Jan.  1,  1934 —  47  untried  proceedings  involving  12,500  parcels 


1934-1935         8  new  proceedings  "  2,000 

Total          55  proceedings  "  14,500 

No.  tried        29         "  "  7,500 

26         "  "  7,000 


Of  the  26  untried  street  opening  proceedings  affecting  lands 
in  Kings  County  12  are  partially  tried. 

The  following  are  the  conditions  in  Queens  County : 

Jan.  1,  1934 —  77  untried  proceedings  involving  6,300  parcels 
1934-1935  1  new  proceeding  "  100  " 

Total  78  proceedings  "         6,400  " 

No.  tried        45         "  "         3,200  " 

33         "  "         3,200  " 

Of  the  33  untried  street  opening  proceedings  affecting  lands 
in  Queens  County  6  are  partially  tried. 

Recapitulation  as  to  all  Boroughs. 
Jan.  1,  1934—158  untried  proceedings  involving  20,600  parcels 


1934-1935        21  new  proceedings  "  2,800 

Total         179  proceedings  "  23,400 

Tried           109         "  "  12,400 

70         "  "  11,000 


The  number  of  parcels'  as  given  is  in  even  figures  and  such 
number  is  approximately  correct. 

Over  750  Unknown  Owner  Proceedings  have  been  conducted, 
involving  a  like  number  of  Court  orders  affecting  awards  for  nearly 
1,200  damage  parcels. 
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Marked  progress  has  also  been  made  in  reducing  the  number 
of  untried  proceedings  in  the  condemnation  bureau. 


Jan.  1,  1934  —  53  untried  proceedings 

1934-1935  —  14  new  proceedings  started 

Total  —  67  proceedings 

No.  tried  —  38 


29 

An  outstanding  accomplishment  during  the  year  1935  was  the 
institution  and  speedy  determination  of  two  condemnation  pro- 
ceedings brought  for  the  purpose  of  acquiring  land  for  the  Wil- 
liamsburg Housing  Project  in  Brooklyn  and  the  Harlem  Housing 
Project  in  Manhattan.  The  trials  of  these  two  proceedings  were 
concluded  within  three  months  from  the  time  the  proceedings  were 
instituted.  The  Williamsburg  Project  involved  eleven  city  blocks. 
The  Harlem  Project  involved  four  city  blocks. 

The  title  bureau  has  during  the  year  1935  examined  and  re- 
ported as  to  titles  affecting  the  following  number  of  parcels : 

Fee  ownership,  over   5,000  parcels 

Easements,  over    3,000  " 

Sales  data,  about    3,550  " 

Total  over    11,550  " 

This  is  an  outstanding  accomplishment:  It  represents  a  200% 
increase  in  title  searches  (not  including  sales  data). 

The  appeals  bureau  has  been  successful  in  2/z  of  the  appeals 
and  %  of  tne  motions. 

On  January  1,  1934,  there  were  more  than  one  hundred  (100) 
pending  appeals.   At  the  present  time  there  are  only  fifty  (50). 

The  city  is  now  appellant  in  only  9  proceedings.  This  indi- 
cates that  the  awards  have  been  more  in  line  with  the  valuations 
given  by  the  City's  experts. 

All  proceedings  tried  and  decided  in  1935 


Number  of  Proceedings   73 

Total  Awards    $19,273,870.79 

Total  City's  Appraisals    15,900,398.50 

Amount  Awarded  over  City's  Appraisals    3,373,472.29 

Percentages  of  Awards  above  City's  Appraisals  21+% 
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Matter  of  Triborough  Bridge  Plaza :  Grand  Central  Park- 
way Extension,  Queens.  (N.  Y.  L.  J.,  7-29-35,  pp.  293-296). 

This  was  one  of  the  largest  condemnation  proceedings  as  to 
the  number  of  damage  parcels  involved  (894).  It  embraced  the 
properties  taken  on  the  north  side  of  Astoria  Avenue  for  the  Tri- 
borough Bridge  Parkway  Approach  from  a  point  beginning  at 
Second  Avenue  (31st  Street)  and  running  easterly  along  the 
northerly  side  of  Astoria  Boulevard  to  23rd  Avenue,  and  thence 
continuing  easterly  along  Astoria  Boulevard,  as  widened,  to  18th 
Street.  The  taking  then  continued  northeasterly  to  Flushing 
Bay,  and  thence  easterly  along  Flushing  Bay  to  Northern  Boule- 
vard. 

The  Triborough  Bridge  Authority  agreed  to  reimburse  the 
City  for  35%  of  the  entire  cost  of  acquisition  and  to  pay  the  total 
cost  of  physically  improving  the  property  as  an  approach  to  the 
bridge. 

The  trial  was  started  on  February  26,  1934,  and  continued 
from  time  to  time  until  it  was  concluded  July  2,  1935. 

The  total  estimate  for  the  claimants  was  $7,801,595.71 

The  City's  estimate  totaled    4,352,834.29 

The  total  awards  by  the  Court  were    4,765,567.90 

or  about  9.5%  above  the  City's  figures,  and  almost  40%  below  the 
figures  of  the  claimants. 

Matter  of  the  City  of  New  York,  Busliwick  Avenue, 
Scholes  Street,  Leonard  Street  and  Maujer  Street,  Brooklyn. 

In  this  proceeding,  the  City  of  New  York,  acting  for  the  Fed- 
eral Government,  acquired  title  to  approximately  eleven  square 
blocks  of  land  for  a  slum  clearance  project.  The  proceeding  was 
authorized  by  the  Board  of  Estimate  and  Apportionment  on  May 
14,  1935,  and  the  City  acquired  the  title  on  June  3,  1935.  The 
trial  was  commenced  on  June  28,  1935,  and  was  concluded  on  July 
26,  1935.  There  were  about  500  buildings  in  the  eleven  square 
blocks  divided  into  328  separate  ownerships.  The  number  of  par- 
cels was  343,  some  of  which  had  previously  been  purchased  by  the 
Federal  Government  by  direct  negotiations. 
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The  decision  of  the  Court  was  published  in  the  New  York 
Law  Journal  (July  31,  1935,  pp.  321,  322,  323). 

The  total  estimate  for  the   claimants   of  the  135 
damage  parcels  for  which  awards  were  made 

were   $1,857,087 

The  City's  estimates  of  value  were    1,283,068 

The  total  awards  made  by  the  Court  were    1,378,832 

The  speed  with  which  this  proceeding  was  carried  forward  is 
an  outstanding  achievement  of  the  condemnation  bureau  because 
the  City  vested  title  within  twenty  days  after  the  Board  of  Esti- 
mate passed  the  resolution  directing  that  the  proceeding  be  insti- 
tuted. Over  250  attorneys  appeared  in  the  case. 

TAXES — Oscar  S.  Cox,  Assistant  in  Charge. 

This  division  is  concerned  with  all  matters  including  litiga- 
tions, opinions,  legislation,  negotiations,  compromises  and  adjust- 
ments relating  to  taxes  and  water  charges,  and  in  some  instances, 
assessments  for  local  improvements  where  questions  relating  to 
exemptions  or  tax  liens  on  real  property  are  involved. 

The  productive  work  of  the  tax  division  has  increased  many- 
fold  over  prior  years. 

certiorari  proceedings 

The  settlement  and  trial  of  certiorari  proceedings  to  review 
and  reduce  assessments  on  real  property  constitutes  a  large  part 
of  the  work  of  the  division. 

The  settlement  of  certiorari  proceedings 

More  than  four  times  as  many  certiorari  proceedings  were 
settled  last  year  as  the  yearly  average  from  1929  to  1933,  inclusive. 
Last  year  2008  proceedings  were  disposed  of  by  settlement  as 
compared  with  an  annual  average  of  495  in  the  1929-1933  period. 

The  result  of  settlements  made  last  year  was  nearly  three  times 
as  beneficial  to  the  City  as  formerly.     Reductions  so  granted 
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amounted  to  2.321%  of  assessed  valuations  as  compared  with  an 
annual  average  of  6.752%  for  1929-1933. 

The  following  table  gives  a  summary  of  the  certiorari  settle- 


ment history  of  the  tax  division  for  the  past  seven  years : 


Reductions 

Percentage  of 

Proceedings  Assessed 

in 

XVCUUCllUIl  LU 

rear 

Settled 

Valuations 

Assessments 

.TlbaC  3  31  lie  III 

1929 

138 

$188,538,700. 

$5,777,200. 

3.064% 

1930 

253 

228,186,500. 

1  U,<£00,oUU. 

1931 

455 

494,081,039. 

63,043,082. 

12.762% 

1932 

709 

698,978,150. 

24,459,374. 

3.499% 

1933 

917 

1,013,804,400. 

73,590,225. 

7.258% 

Totals 

2,472 

$2,623,588,789. 

$177,138,181. 

Average 

per  year 

495 

$524,717,757.80 

$35,427,636.20 

6.752% 

1934 

1,508 

$1,395,801,720. 

$89,540,648. 

6.415% 

1935 

2,008 

1,392,369,785. 

32,315,650. 

2.321% 

The  trial  of  certiorari  proceedings 

During  1935  more  than  five  times  as  many  certiorari  proceed- 
ings were  tried  as  the  average  for  the  five  years  from  1929  through 
1933.  For  this  five  year  period  the  average  number  of  certiorari 
proceedings  tried  per  year  was  about  seven.  In  1935  thirty-eight 
were  tried. 

The  result  of  the  trials  for  the  year  was  about  four  times 
as  favorable  for  the  City  as  the  average  results  for  the  five  years 
from  1929  through  1933.  For  this  five  year  period,  the  Courts 
granted  in  reductions  an  average  of  10.18%  of  the  assessed  valua- 
tions. This  year,  the  Courts  granted  2.507%  of  the  assessed 
valuations  in  reductions  after  trials. 

The  following  table  gives  a  summary  of  the  certiorari  trial 


history  for  the  past  seven  years : 


Reductions 

Percentage  of 

Proceedings 

Amount  of 

in 

Reduction  to 

Year 

Tried* 

Assessments 

Assessments 

Assessments 

1929 

4 

$15,686,900. 

$2,781,000. 

17.72% 

1930 

4 

22,323,500. 

9,876,956. 

44.24% 

1931 

5 

82,794,000. 

1,230,000. 

1.48% 

1932 

8 

14,684,400. 

1,687,000. 

11.42% 

1933 

14 

33,532,000. 

1,625,666. 

4.84% 

Totals 

35 

$169,020,800. 

$17,200,622. 

Average 

per  year 

7 

33,804,160. 

3,440,124.40 

10.18% 

1934 

IS 

$34,691,500. 

$2,380,000. 

6.86% 

1935 

38 

68,402,550. 

1,714,860. 

2.507% 

•Where  several  proceedings  relating  to  the  same  piece  of  property  for  several 
consecutive  years  were  tried  together  they  are  tabulated  as  one  proceeding.  This  year, 
for  example,  sixty  proceedings  were  tried  if  one  or  more  proceedings  for  consecutive 
years  relating  to  the  same  piece  of  property  are  classified  as  separate  proceedings. 
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In  view  of  the  small  number  of  proceedings  tried  relative  to 
the  34,522  proceedings  pending,  two  facts  are  obvious.  One  is 
that  a  great  many  of  the  proceedings  are  of  questionable  merit 
and  were  never  started  with  the  intention  of  being  diligently 
prosecuted,  but  rather  for  bargaining  and  settlement  pur- 
poses. A  taxpayer  can  get  his  certiorari  proceeding  tried  faster 
than  an  ordinary  case  if  he  so  desires  and  acts  diligently  to  this 
end.  The  other  explanation  for  so  few  trials  is  that  in  those  re- 
maining cases  which  have  merit,  the  taxpayer  would  rather  dispose 
of  the  case  by  settlement  and  without  the  expense  and  burden  of 
litigation. 

Some  of  the  trials  this  year  are  of  particular  interest  because 
the  Courts  clearly  passed  on  points  never  raised  or  adequately 
discussed  before. 

The  decision  and  opinion  of  Judge  Rosenman  in  the  Four 
Twenty  Park  Avenue  Co.,  Inc.  v.  Sexton  (N.  Y.  L.  J.,  Oct.  22, 
1935,)  certiorari  proceeding,  is  of  paramount  importance  to  tax- 
payers and  the  City.  That  case  involved  the  entire  westerly  block 
front  of  Park  Avenue  between  East  55th  Street  and  East  56th 
Street.  The  land  was  improved  with  a  17  story  apartment  house. 
The  taxes  for  1933  and  1934  were  in  litigation.  The  property  was 
assessed  for  $2,600,000.00  in  1933.  The  taxpayer  claimed  that  it 
should  only  have  been  assessed  at  $1,677,000.00  for  1933  taxes. 
It  was  assessed  for  $2,400,000.00  in  1934  and  the  taxpayer  claimed 
that  it  should  have  been  assessed  at  $1,500,000.00.  In  the  decision 
and  opinion  confirming  the  assessments  for  both  years  the  Court 
sustained  the  following  contentions  advanced  by  the  City :  (a)  In 
valuing  adequately  improved  real  estate  for  tax  purposes  net  in- 
come is  an  important  criterion;  (b)  In  arriving  at  the  net  income 
of  a  piece  of  property  vacancies  are  not  to  be  considered  if  the 
history  of  the  property  showed  no  actual  vacancies  for  14  years ; 
(c)  In  capitalizing  net  income  to  arrive  at  the  capitalized  or 
assessable  value  7%  is  too  high  a  rate  for  the  years  1933  and  1934, 
but  5 J/2%  is  sufficient;  (d)  Actual  rents  are  of  importance  in 
determining  the  rental  value  of  property.  This  point  was  also 
argued  for  and  adjudicated  in  favor  of  the  City  this  year  in  an- 
other case  where  $9,775,000.00  of  assessments  were  confirmed. 
People  ex  rel.  Borden  Realty  Corp'n.  v.  Sexton  (N.  Y.  L.  J.  Sept. 
9,  1935,  Hofstadter,  J.)  In  the  Borden  case  the  Court  held  that 
actual  rents  should  be  capitalized  where  they  were  higher  than 
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what  the  taxpayer  claimed  to  be  the  rental  value;  (e)  In  deter- 
mining the  rental  income  of  property  under  "ordinary  circum- 
stances" as  that  phrase  is  used  in  the  Greater  New  York  Charter, 
the  average  net  income  over  a  ten  year  period  was  an  important 
criterion. 

Another  certiorari  trial,  which  established  an  interesting  and 
important  point,  was  the  one  relating  to  the  Hotel  Astor  (N.  Y. 
L.  J.  December  24,  1935,  Rosenman,  J.)  In  that  case  the  tax- 
payer instituted  proceedings  to  review  the  assessments  for  1933 
and  1934  levied  on  the  Hotel  Astor,  occupying  the  entire  block 
front  on  Broadway  between  West  44th  and  West  45th  Streets. 
The  assessments  were  $8,850,000  and  $8,300,000  for  the  years 
1933  and  1934,  respectively.  The  relator  claimed  that  these  assess- 
ments were  excessive  to  the  extent  of  $2,850,000  for  1933,  and 
$2,800,000  for  1934,  a  total  of  $5,650,000  claimed  over-valuation 
for  both  years.  The  City  conceded  that  part  of  the  land  was  over- 
assessed,  and  that  building  costs  were  lower  in  1934  than  in  1933. 
In  reducing  the  assessments  by  about  1%  of  the  assessed  valua- 
tions upon  the  City's  concessions  and  testimony,  the  Court  con- 
cluded, particularly  with  respect  to  the  Hotel  Astor,  that  income 
from  a  hotel  is  no  criterion  of  its  value,  the  relator  having  urged 
that  the  tremendous  losses  in  operating  the  hotel  for  the  last  few 
years  reflected  its  lessened  value  from  a  real  estate  standpoint. 
Mr.  Justice  Rosenman  was  of  the  opinion  that  the  operation  of 
the  hotel  was  the  conduct  of  a  business  as  distinguished  from  the 
operation  of  real  estate,  particularly  in  that  the  major  portion  of 
its  income  was  derived  not  from  the  sale  of  rooms  but  from  other 
sources,  and  that  any  decline  in  income  or  loss  in  operation  is 
not  attributable  to  or  indicative  of  any  decline  in  its  value  as  real 
estate. 

New  procedure  to  speed  disposition  of  certiorari  proceedings 

There  are  34,522  certiorari  proceedings  now  pending.  The 
following  summary  of  the  proceedings  commenced  for  each  of 
the  last  seven  years  would  seem  to  indicate  a  reversal  in  trend  of 
the  number  instituted  each  year: 

Number  of  Proceedings 


Year  Commenced 

1928    607 

1929    531 

1930    873 

1931    2,199 

1932    6,159 

1933    10,599 

1934    8,173 

1935    7,299 
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This  falling  off  since  the  high  point  in  1933  is  probably 
due  to  four  main  causes:  (1)  the  improvement  in  real  estate 
conditions  since  1932  and  1933;  (2)  the  lowering  of  assessments 
in  1934  and  1935  below  the  assessed  valuations  for  1932  and  1933 ; 
(3)  the  tightening  up  on  settlements  by  granting  less  in  reduc- 
tions; and  (4)  the  more  adequate  handling  of  trials  resulting  in 
the  granting  of  lesser  reductions  by  the  courts. 

Although  the  probabilities  are  that  there  will  be  fewer  writs 
of  certiorari  issued  in  1936  than  in  1935  for  the  same  four  reasons 
given  above,  there  is  a  pressing  need  for  some  procedure  to  speed 
up  the  disposition  of  the  large  number  of  existing  and  future 
writs.  Under  the  present  procedure  of  settlement  and  trials  a  net 
balance  of  about  5000  writs  will  remain  for  disposition  this  year 
and  for  each  of  the  next  few  years  in  addition  to  the  accumulated 
balance  of  34,522  undisposed  of  certiorari  proceedings. 

To  meet  this  pressing  need,  this  department  together 
with  the  Comptroller  and  the  Department  of  Taxes  and  Assess- 
ments has  formulated  a  new  procedure  to  supplement  the  existing 
settlement  procedure.  This  new  settlement  plan  is  as  follows :  A 
Board  consisting  of  a  Deputy  Comptroller,  the  Resident  Tax 
Commissioner,  and  an  Acting  Corporation  Counsel,  will  sit  to 
hear  and  dispose  of  certiorari  proceedings.  Hearings  will  first  be 
held  in  those  situations  where  the  largest  number  of  proceedings 
relating  to  the  same  piece  of  property  are  pending.  At  the  outset, 
no  hearings  will  be  held  on  proceedings  less  than  two  years  old 
unless  there  are  prior  writs  pending  on  the  same  property.  As  soon 
as  the  major  part  of  the  old  proceedings  are  disposed  of,  proceed- 
ings less  than  two  years  old  will  be  heard.  No  new  legislation  is 
necessary  to  create  this  board  or  to  empower  it  to  so  act  in  dis- 
posing of  certiorari  proceedings.  This  board  will  prepare  its  own 
calendar  of  certiorari  proceedings  to  be  heard.  Only  in  unusual 
cases  will  a  case  be  put  on  or  given  a  preference  on  the  calendar 
on  the  application  of  a  taxpayer.  In  connection  with  the  calendar 
the  taxpayer  will  be  requested  to  submit  data  asked  for  by  the 
board,  and  to  give  the  board  the  right  to  examine  his  books  and 
papers  relevant  to  the  proceedings.  Before  a  hearing  will  be  held 
the  taxes  on  the  property  must  have  been  paid.  Prior  to  the  hear- 
ing the  board  will  obtain  the  advisory  opinion  of  the  appraisal 
experts  of  the  Real  Estate  Board  or  of  other  real  estate  experts 
if  the  board  deems  such  advisory  opinion  necessary.  The  taxpayer 


84 


will  be  asked  to  attend  the  hearing  or  to  give  his  attorney  full  and 
final  written  authority  to  accept  or  reject  any  offer  of  settlement 
made  by  the  board.  If  the  offer  is  accepted  the  orders  granting 
the  reduction  or  reductions  can  be  signed  immediately,  or  not  later 
than  ten  days  after  the  hearing,  by  the  taxpayer  or  his  attorney 
and  the  three  members  of  the  board. 

By  this  new  plan  an  immediate  settlement  and  refund  or  credit 
can  be  effected.  This  should  obviate  the  chief  defect  in  the  old 
settlement  procedure  under  which  the  average  time  required  to 
consummate  a  settlement  after  it  is  agreed  to  by  all  the  parties,  is 
about  three  months.  The  delay  is  occasioned  by  the  practice  of  the 
Corporation  Counsel's  writing  detailed  letters  about  the  settlement 
to  the  Department  of  Taxes  and  Assessments  and  the  Comptroller 
for  their  approval.  Each  step  in  this  three-sided  approval  incurs 
delay.  While  only  five  or  six  hundred  certiorari  proceedings  per 
year  were  instituted,  this  old  procedure  could  work.  Now  when 
there  are  more  than  seven  thousand  proceedings  per  year,  the  old 
procedure  is  unworkable.  With  the  old  and  new  procedure  work- 
ing together  it  is  estimated  that  the  number  of  dispositions  by 
settlement  can  probably  be  trebled.  The  details  of  the  plan  are 
now  completed.   It  will  be  set  into  operation  on  March  2,  1936. 

Other  changes  in  procedure  of  handling  certiorari  proceedings 

(1)  By  using  a  card  index  inventory  system  of  pending  cer- 
tiorari proceedings  instead  of  printing  them  in  the  City  Record, 
an  annual  saving  of  $5,000.00  has  been  effected. 

(2)  A  new  block,  lot  and  section  index  has  been  prepared  of 
the  34,522  pending  proceedings.  This  will  doubtless  result  in  sav- 
ings to  the  City.  Previously  ail  certiorari  proceedings  were  indexed 
in  the  law  department  only  under  the  taxpayer's  or  relator's 
name.  When  a  piece  of  property  changed  hands  no  adequate  record 
was  available  to  determine  the  history  of  the  property.  Except 
from  memory,  it  was  not  possible  definitely  to  tell,  for  example, 
whether  the  property  had  been  appraised  by  a  real  estate  expert  of 
the  law  department,  or  had  been  valued  by  a  court  after  trial. 
In  other  words,  any  relevant  information  about  the  property  which 
might  be  helpful  to  protect  the  City's  rights  was  not  readily  avail- 
able. The  new  index  makes  such  information  available. 
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In  order  further  to  improve  the  methods  of  handling  and 
settling  certiorari  proceedings,  the  Commissioner  of  Accounts  with 
the  cooperation  of  the  law  department,  is  conducting  an  investi- 
gation. In  the  first  and  only  case  questioning  the  Commissioner 
of  Accounts'  powers  to  make  this  investigation,  we  appeared  in 
the  litigation.  The  Court  upheld  the  Commissioner  of  Accounts' 
power  to  conduct  the  investigation  in  the  Matter  of  the  Chase 
National  Bank,  155  Misc.  595  (Sup.  Ct.  N.  Y.  County.) 

Utility  assessments 

The  tax  division  cooperated  with  the  Department  of  Taxes 
and  Assessments  and  a  staff  of  utility  engineers  to  make  a  detailed 
valuation  study  of  the  utility  properties  located  in  The  City  of 
New  York  for  tax  purposes.  Upon  the  basis  of  this  study,  the 
Department  of  Taxes  increased  the  1936  assessments  of  some  of 
the  gas,  electric,  telephone  and  railroad  properties  $303,000,000 
over  the  1935  assessments.  This  increase  was  made  to  correct 
under-assessments  and  to  equalize  assessed  valuations.  The  utility 
assessments  which  were  increased  had  been  under-assessed  for 
years.  During  the  past  ten  years  the  City  has  probably  lost  an 
aggregate  of  about  $40,000,000  in  taxes  as  a  result  of  these  under- 
assessments. 

The  tax  division  is  appearing  as  counsel  for  the  Department 
of  Taxes  and  Assessments  on  the  hearings  held  for  the  correction 
of  these  assessments,  as  well  as  handling  all  the  other  legal  ques- 
tions growing  out  of  the  increase. 

Emergency  taxes 

The  tax  division  in  addition  to  handling  the  legal  phases  of 
all  of  the  City's  taxes  and  water  charges,  also  handles  all  of  the 
emergency  relief  taxes ;  the  business,  utility,  personal  property, 
sales  and  inheritance  taxes.  For  this  purpose  five  tax  counsel  have 
been  provided  to  supplement  the  regular  staff  of  the  division. 
Briely  summarized  the  work  of  the  tax  division  relating  to  the 
emergency  taxes  for  this  year  has  been  as  follows : 

(1)  legislative  drafting. 

All  of  the  emergency  taxes  for  1935  were  drafted  and 
amended.   Legislation  extending  these  taxes  for  1936  was  also 
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drafted  by  the  division.  Other  legislation  and  supporting  memo- 
randa have  been  prepared  to  be  used  when  and  if  the  need  arises. 

(2)  litigation. 

The  case  contesting  the  constitutionality  of  the  utilities  tax 
was  handled  in  conjunction  with  and  argued  by  Mr.  Weiner,  head 
of  the  franchise  division.  The  Court  of  Appeals  upheld  the 
constitutionality  of  the  utilities  tax  for  1934.  New  York  Steam 
Corp.  v.  City  of  New  York,  268  N.  Y.  137  (1935).  This  decision 
involves  about  $36,000,000.  in  taxes,  since  it  practically  sustains 
the  validity  of  the  utility  taxes  for  the  years  1933  through  1936. 
As  a  result  of  the  decision  in  the  Steam  case  several  other  actions 
have  been  discontinued. 

The  case  contesting  the  constitutionality  of  the  sales  tax  was 
similarly  handled  and  was  also  decided  in  the  City's  favor. 
Garfield  v.  City  of  New  York,  268  N.  Y.  (Memo.)  55  (1935). 
This  decision  involves  about  $70,000,000'.  in  taxes,  since  it  sus- 
tains the  validity  of  the  sales  taxes  for  both  1935  and  1936. 

The  validity  of  the  sales  tax  in  its  application  to  penny- 
machine  chewing  gum  sales  has  been  upheld  by  the  Appellate 
Division,  First  Dept.,  Queens  Vending  Corp.  v.  City  of  New  York, 
N.  Y.  L.  J.,  July  31,  1935  and  November  22,  1935.  In  substance, 
this  case  held  that  the  vendor  is  liable  for  the  sales  tax  on  the 
receipts  from  a  sale  below  the  schedule  minimum  of  13/,  even 
though  the  tax  is  not  collected  by  the  vendor.  This  decision  is 
significant  in  that  a  very  substantial  amount  of  receipts  are  thereby 
subjected  to  the  sales  tax. 

The  validity  of  the  sales  tax  in  its  application  to  sales  of 
gasoline  was  questioned  on  the  ground  that  it  imposed  a  tax  on  a 
state  tax.  The  lower  Court  decided  in  favor  of  the  City,  Socony 
Vacuum  v.  City,  N.  Y.  L.  J.,  Aug.  31,  1935.  An  appeal  is  now 
pending. 

The  Standard  Gas  Light  Company,  a  subsidiary  of  the  Con- 
solidated Gas  Company,  applied  for  an  order  of  mandamus  to 
require  the  Comptroller  and  the  City  Collector  to  credit  the  emer- 
gency utility  taxes  paid  by  it  against  the  special  franchise  taxes 
owed  by  it  to  the  City.  The  case  is  a  test  proceeding.  In  practical 
effect,  a  decision  adverse  to  the  City  will  mean  that  the  City 
will   have  to   refund   or   credit   about   $25,000,000.   in  taxes. 
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Mr.  Justice  Callahan  decided  the  motion  in  favor  of  the  City. 
Standard  Gas  Light  Co.  v.  City  of  New  York,  N.  Y.  L.  J.  Dec. 
10,  1935.  An  appeal  is  now  pending  in  the  Appellate  Division. 
Pursuant  to  the  lower  Court  decision,  the  Consolidated  Gas  Com- 
pany and  its  subsidiaries  have  already  paid  over  to  the  City  about 
$9,000,000.  in  withheld  taxes  and  about  $900,000.  in  accrued  penal- 
ties. This  payment  helped  to  make  the  tax  collections  for  1935 
better  than  any  year  since  1930. 

All  of  the  criminal  prosecutions  for  violation  of  the  penal 
provisions  of  the  emergency  taxes  are  being  handled  by  this  divi- 
sion. To  date  convictions  in  Special  Sessions  have  been  obtained 
in  all  cases  prosecuted. 

(3)  procedural  questions. 

Many  procedural  questions  have  been  raised  in  connection 
with  litigation  resulting  from  the  emergency  taxes.  In  particular, 
the  determination  of  the  question  as  to  the  form  of  the  appeal  from 
the  Comptroller's  determination  of  the  tax  liability,  whether  by 
writ  of  certiorari  under  the  tax  law  or  certiorari  order  under 
the  Civil  Practice  Act,  is  not  yet  final,  as  conflicting  decisions 
have  been  rendered  in  the  lower  Courts.  If  the  City's  con- 
tention is  upheld,  a  trial  of  the  decision  in  the  Supreme  Court  with 
its  consequent  expense  to  the  City  will  be  avoided.  The  appeal 
in  that  event  will  go  promptly  and  directly  from  the  Comptroller's 
determination  to  the  Appellate  Division  on  the  law  and  the  record 
before  the  Comptroller;  and  there  will  be  no  trial  de  novo  on  the 
facts  in  the  Supreme  Court.  The  establishment  of  this  latter  type 
of  procedure  accentuates  the  necessity  for  complete  representation 
by  this  office  at  the  various  hearings  before  the  Comptroller. 

(4)  utility  hearings. 

The  local  utilities  taxes  have  increased  city  revenue  from 
this  source  upwards  of  $5,000,000.00.  This  division  is  appear- 
ing as  counsel  on  the  hearings  in  which  additional  assessments 
are  contested  and  is  considering  the  question  of  whether  or  not 
the  American  Telephone  &  Telegraph  Company  is  within  the 
scope  of  the  statute. 
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(5)  other  hearings. 

The  tax  division  is  also  appearing  as  counsel  at  innumerable 
hearings  before  the  Comptroller  involving  original  and  additional 
assessments  made  pursuant  to  the  various  emergency  taxes.  The 
taxpayer  often  goes  directly  to  the  Appellate  Division  by  certiorari 
to  review  the  record  of  these  hearings. 

(6)  bankruptcy  claims. 

Innumerable  claims  of  the  City  for  sales  and  business  taxes 
have  been  filed  against  trustees  in  bankruptcy  or  assignees  for 
benefit  of  creditors.  These  claims  involve  many  legal  questions 
such  as  the  right  of  the  City  to  priority  over  general  creditors,  the 
liability  of  the  trustee  in  bankruptcy  to  the  sales  and  business 
taxes,  the  duties  of  the  trustees  in  searching  out  the  City's  claim, 
the  setting  aside  of  bar  orders,  and  the  right  of  the  Comptroller, 
rather  than  the  Court,  to  determine  the  amount  of  the  tax. 

(7)  opinions. 

The  tax  division  has  prepared  many  opinions  on  all  phases 
of  the  emergency  taxes.  Because  of  the  novelty  of  the  taxes,  the 
rendering  of  these  opinions  has  required  much  research  in  the  fields 
of  taxation  and  constitutional  law.  In  addition  to  the  written 
opinions,  numerous  conferences  were  held  and  many  oral  opinions 
rendered  to  assist  the  Comptroller's  office  in  the  administration 
of  the  various  emergency  taxes. 

TORTS — Matthew  J.  Troy,  Assistant  in  Charge. 

The  tort  division  defends  the  City  against  claims  resulting 
from  injuries  to  person  or  damage  to  property. 

To  clear  and  dispose  of  the  trial  calendar  before  the  sum- 
mer recess  of  1935  was  the  objective  sought  by  the  tort  di- 
vision. It  was  something  that  had  not  heretofore  been  accom- 
plished. With  admirable  persistence  and  determination  the  de- 
sired objective  was  attained  ten  (10)  days  before  the  summer 
adjournment.  It  was  a  happy  result  since  the  court  calendars  were 
cleared  and  a  new  high  standard  was  established  in  effective  and 
intelligent  trial  work. 
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The  system  of  telephoning  the  tort  division  immediately 
upon  the  happening  of  an  accident  which  may  involve  the  City 
in  litigation  has  likewise  produced  excellent  results.  On  several 
occasions  the  assistants  and  investigators  of  the  tort  division 
reached  the  scene  of  the  accident  before  the  injured  had  been 
removed  to  hospitals,  and  on  more  than  one  occasion  heads  of  vari- 
ous city  departments  have  commended  the  representatives  of  the 
law  department  for  the  prompt  and  efficient  manner  in  which  in- 
vestigations at  the  scene  of  accidents  have  been  handled.  In  addi- 
tion, representatives  of  the  law  department  have  effected  the  re- 
lease of  City  employees  at  the  station  houses  and  at  the  courts. 

The  total  amount  sought  to  be  recovered  from  the  City  in  tort 
actions  during  the  year  1935  was  $23,414,548.95.  The  amount 
actually  recovered  was  $590,939.04.  Thus  the  percentage  of  re- 
coveries as  against  the  amounts  sued  for  was  2.5  which  in  and  of 
itself  is  a  remarkable  and  highly  satisfactory  result. 

In  reviewing  the  cases  handled  by  the  tort  division  during  the 
year  1935,  it  will  be  noted  that  the  activities  of  the  division  extended 
also  to  cases  involving  questions  of  law  and  fact  in  nowise  con- 
nected with  tort  litigation. 

The  following  are  a  few  of  the  more  important  and  interesting 
cases  disposed  of  during  the  year : 

New  York  Telephone  Company,  Holmes  Electric  Com- 
pany and  Empire  City  Subway  Company  v.  The  City  of  New 
York,  Consolidated  Gas  Company,  Colonial  Sand  &  Stone 
Company  and  Meehan  Paving  &  Construction  Company.  This 
was  a  suit  for  the  sum  of  $140,000  damages  to  the 
property  of  the  above-named  plaintiffs  when  an  explosion  oc- 
curred along  Broadway,  between  30th  and  32nd  Streets,  dur- 
ing the  year  1932.  The  highway  at  that  point  was  being  re- 
surfaced, and  it  was  the  contention  of  the  plaintiffs  that  a 
truck  loaded  with  broken  stone  was  permitted  to  drop  down 
into  the  excavated  street  for  a  distance  of  some  fourteen  (14) 
inches,  thereby  breaking  the  gas  mains.  Gas  escaped  along 
the  conduits  into  the  manholes,  and  an  explosion  and  fire  re- 
sulted which  destroyed  the  telephone  system  and  the  Holmes 
signal  system.  The  manhole  covers  were  blown  up  in  the 
street  and  flames  shot  up  from  all  of  them. 
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The  case  was  tried  for  seven  days  in  the  Supreme  Court, 
New  York  County.  The  proof  showed  that  a  City  Inspector  was 
present  during  the  operations.  It  was  brought  on  the  theory  that 
it  was  the  duty  of  the  City  inspector  to  apprise  the  general  con- 
tractor of  the  location  of  the  gas  mains,  in  order  that  no  damage 
would  be  occasioned  thereto. 

The  plaintiffs'  case  was  also  predicated  upon  the  theory  that 
their  gas  mains,  conduits  and  manholes  were  placed  at  points  not 
of  their  own  selection,  but  in  obedience  to  the  orders  of  the  Public 
Service  Commission,  and  that  in  so  far  as  their  depth  below  the 
surface  of  the  roadway  was  concerned  they  had  no  judgment  what- 
ever in  the  matter. 

At  the  end  of  the(  plaintiffs'  case  the  City  moved  to  dismiss, 
not  only  on  the  ground  of  the  "independent  contractor"  theory,  but 
also  because  the  plaintiffs  had  their  own  representatives  pres- 
ent at  all  times,  with  the  exception  of  the  day  of  the  accident,  when 
an  inspector  from  the  Telephone  Company  was  unaccountably  ab- 
sent. 

The  Court  sustained  the  contentions  of  the  City  and  dismissed 
the  case. 

United  States  of  America  v.  The  City  of  New  York.  This 
was  a  case  wherein  the  United  States  Government  sued  the 
City  of  New  York  to  recover  the  sum  of  $18,500. 

The  action  arose  out  of  the  arrest  of  Arthur  Flegenheimer, 
alias  Dutch  Schultz,  who  had  upon  his  person  at  the  time  of  the 
arrest  the  sum  sought  to  be  recovered.  Proof  showed  that  after  his 
arrest  the  money  was  taken  from  his  person  and  deposited  with 
the  property  clerk  of  the  Police  Department.  Subsequently  the 
United  States  Government  served  a  notice  of  lax  lien  upon  the 
property  clerk  and  later  a  demand  for  the  money  was  also 
served  upon  the  Police  Commissioner. 

The  record  shows  that  thereafter  the  money  was  released  to 
Schultz  by  the  property  clerk  and  the  tax  lien  ignored. 

The  case  was  tried  in  the  United  States  District  Court  for  the 
Southern  District  of  New  York,  before  Judge  Goddard  and  a  jury, 
and  a  verdict  was  directed  in  favor  of  the  United  States  Govern- 
ment and  against  the  City  of  New  York  for  the  full  amount. 
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The  contention  of  the  City  was  that  the  property  clerk 
of  the  Police  Department  is  not  an  agent  of  the  City  and 
was  merely  acting  as  custodian  of  the  court  for  the  fund  involved. 
It  was  further  contended  by  the  City  that  at  no  time  was  the  City 
in  possession  of  the  money  as  it  could  not  have  even  been  law- 
fully commingled  with  its  general  funds. 

Judge  Goddard  reserved  decision  on  the  motions  to  dismiss 
and  to  set  aside  the  verdict,  but  subsequently  denied  them.  The 
case,  however,  was  appealed  to  the  United  States  Circuit  Court  of 
Appeals  which  reversed  the  decision  and  directed  judgment  for 
the  City. 

Paul  Orzel  v.  McLaughlin,  Frank,  et  al.  This  was  a  suit 
in  the  amount  of  $250,000,  brought  by  the  plaintiff,  who 
charged  false  arrest  and  imprisonment,  malicious  prosecution, 
and  a  conspiracy  to  railroad  him,  as  well  as  libel  and  slander. 

The  prosecution  arose  out  of  the  collapse  of  some  coal-pockets, 
the  property  of  McNulty  Brothers,  in  The  Bronx.  The  plaintiff 
was  acting  as  engineer  in  the  construction  of  the  coal-pockets,  and 
when  they  collapsed  several  persons  were  killed. 

Investigation  by  the  District  Attorney  developed  the  fact  that 
plaintiff  did  not  have  a  license  as  an  engineer ;  he  was  arrested 
and  arraigned  in  the  Magistrates'  Court  and  held  for  the  Grand 
Jury ;  indicted,  tried  and  convicted ;  and  the  conviction  affirmed  by 
the  Appellate  Division. 

The  Court  of  Appeals  subsequently  reversed  the  conviction 
and  dismissed  the  indictment. 

Defendant  McLaughlin  was  then  the  District  Attorney  of 
Bronx  County ;  and  defendant  Frank  was  his  Assistant.  A  number 
of  newspapers  were  also  made  party  defendants. 

We  made  a  motion  to  dismiss  principally  upon  the  ground 
that  the  complaint  failed  to  state  a  cause  of  action  and  that  the 
District  Attorney  and  his  assistants  were  immune  from  suit  for 
acts  performed  in  the  discharge  of  their  official  duties.  This  latter 
contention  was  based  upon  a  case  which  had  been  decided  in  the 
United  States  Supreme  Court — Yaselli  v.  Goff. 
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The  motion  was  granted  by  Judge  Close  in  Westchester  Coun- 
ty, and  the  case  was  dismissed. 

William  Domidian  v.  Paul  Blanshard.  This  was  an  action 
to  compel  the  Commissioner  of  Accounts  to  reinstate  the  plain- 
tiff and  to  recover  damages  for  alleged  illegal  dismissal  by  the 
Commissioner. 


The  plaintiff  contended  that  the  Commissioner  of  Accounts 
was  without  power  or  jurisdiction  to  dismiss  him,  and  that,  there- 
fore, any  action  taken  by  the  Commissioner  of  Accounts  upon  his 
dismissal  was  illegal. 

The  case  was  tried  in  the  Supreme  Court,  New  York  County, 
and  the  Court,  at  the  end  of  the  plaintiff's  case,  sustained  the  con- 
tention that  the  Commissioner  of  Accounts  had  both  the  power  and 
jurisdiction,  under  the  circumstances  set  forth  in  the  case,  to  dis- 
miss the  plaintiff.  The  complaint  in  the  action  was  therefore 
dismissed. 

TRANSIT  LITIGATION— Charles  Blandy,  Assistant  in  Charge. 

This  division  defends  all  breach  of  contract  actions  and  all 
actions  brought  on  claims  for  physical  damage  to  property  due  to 
subway  and  elevated  railway  construction  or  operation. 

This  type  of  law  suit  will  be  with  us  for  a  long  time.  On 
October  3,  1935,  79  new  actions  for  loss  of  lateral  support  were 
commenced  by  one  firm  of  attorneys. 

The  cost  of  maintaining  the  division  is  not  paid  from  budg- 
etary appropriations  to  the  law  department,  but  from  transit  funds, 
the  amount  being  charged  to  the  respective  contracts  for  rapid 
transit  construction  as  a  part  of  construction  cost. 

The  following,  among  some  of  the  important  cases,  were  tried, 
appealed,  affirmed  or  disposed  of  during  the  year  1934: 

Central  Methodist  Episcopal  Church  v.  City  of  New 
York  et  al. 

This  was  an  action  to  recover  $1,010,000  alleged  damages  to 
land  and  buildings  of  the  Central  Methodist  Episcopal  Church, 
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located  at  the  corner  of  St.  Felix  Street  and  Hanson  Place,  Brook- 
lyn, by  reason  of  damages  resulting  from  the  operation  of  the 
subway  in  St.  Felix  Street. 

The  theory  of  the  action  was  that  the  City  should  be  held 
liable  for  the  alleged  injurious  effects  of  vibration  transmitted 
to  the  plaintiff's  property  through  soil  which  had  previously  been 
disturbed  by  subway  construction. 

The  City  vouched  in  and  impleaded  as  co-defendant  Cranford 
Company,  the  contractor  which  constructed  the  subway  railroad 
in  St.  Felix  Street  adjacent  to  the  church  property. 

Defendant  City's  motion  to  bring  in  as  a  party  defendant, 
the  New  York  Rapid  Transit  Corporation — the  company  which 
operates  the  subway — was  opposed  by  the  plaintiff  and  denied 
by  the  Court. 

Because  of  the  importance  of  the  result  to  the  City,  and  the 
intricacy  of  the  action,  we  obtained  a  "Blue  Ribbon  Jury",  the 
first  ever  obtained  in  a  City  case,  as  we  are  advised  by  our  Clerk's 
office. 

In  1918  plaintiff's  predecessor,  Hanson  Place  Methodist 
Episcopal  Church,  brought  an  action  against  the  City  and  Cran- 
ford Company,  for  damage  to  its  land  and  buildings,  by  reason  of 
subway  construction.  This  action  was  settled  by  Cranford  Com- 
pany paying  $30,000  and  obtaining  a  release  dated  February  14, 
1922,  which  purported  to  release  all  claims  by  the  said  church, 
against  the  City  and  Cranford  Company,  arising  out  of  the  con- 
struction of  the  subway  in  St.  Felix  Street,  but  reserving  rights 
with  respect  to  injuries  from  the  operation  of  the  subway. 

Prior  to  the  service  of  the  summons  and  complaint  the  City 
caused  certain  instrumental  vibration  observations  to  be  taken 
upon  the  church  foundations,  and  assembled  a  considerable  amount 
of  defense  material,  in  anticipation  of  this  suit. 

Before  the  opening  the  City  made  an  unusual  motion  which 
was  granted  in  all  respects.  Plaintiff,  in  its  claim  and  in  its  com- 
plaint, alleged  that  a  certain  notice  of  the  Bureau  of  Buildings  of 
the  Borough  of  Brooklyn,  constituted  a  condemnation  of  the 
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church  structure.  The  City  claimed  it  was  nothing  more  than 
the  institution  of  an  unsafe  building  proceeding,  which  was  never 
consummated,  and  that,  in  any  event,  the  defendant,  City  of  New 
York,  was  not  bound  by  the  action  taken  or  omitted  by  the  Bureau 
of  Buildings  of  the  Borough  of  Brooklyn,  on  the  theory  that  such 
bureau  has  no  power  to  bind  the  municipal  corporation.  The  Trial 
Court,  in  granting  the  City's  motion  ordered  that  all  allegations 
in  the  claim,  testimony  before  the  Comptroller  and  the  complaint 
be  stricken  out  and  that  no  evidence  should  be  offered  at  the  trial 
or  mention  be  made  in  the  opening  of  any  of  the  activities  of  the 
Bureau  of  Buildings.  The  basis  of  the  City's  motion  was  that, 
even  if  there  had  been  a  consummated  unsafe  proceeding  by  the 
Superintendent  of  Buildings,  such  proceeding  was  not  in  rem  but 
in  personam  only  and,  therefore,  under  a  decision  of  the  Court  of 
Appeals  would  be  such  prejudicial  and  incompetent  evidence  as  to 
justify  reversal  if  it  were  admitted  at  the  trial. 

Plaintiff  contended  that  the  release  covered  injuries  to  its 
property  only  up  to  the  date  of  its  execution.  The  City  contended 
that  the  release,  having  been  given  during  the  pendency  of  prior 
litigation,  released  each  and  every  claim  that  was  asserted  or 
might  have  been  asserted  in  that  litigation  and  covered  past  and 
future  continuing  damage.  The  City  further  contended  and  es- 
tablished that  the  plaintiff  had  another  action  pending  against  a 
third  party  for  a  considerable  part  of  the  damage  claimed,  and 
invoked  the  rule  of  other  probable  causes  of  the  damage. 

At  the  end  of  the  fifth  week  of  the  trial  the  City  had  com- 
pleted its  defense  case  and  moved  on  many  grounds  for  dismissal. 
The  Court  granted  the  City's  motion  and  dismissed  the  complaint 
as  against  both  defendants. 

The  proof  involved  much  engineering  testimony  by  various 
experts  as  well  as  the  use  of  the  most  accurate  instruments  known 
to  engineering  for  the  measurement  of  vibration.  The  City  had 
two  expert  witnesses  with  respect  to  vibration ;  one  from  Germany 
and  the  other  an  employee  of  the  United  States  Navy.  The  careful 
investigation  by  these  experts  and  readings  taken  by  them  on  their 
vibrographs,  indicated  no  discernible  manifestations  of  vibrations 
from  the  operation  of  subway  trains,  but  very  substantial  indica- 
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tions  of  vibration  from  trucks  and  traffic  in  the  street  adjacent  to 
the  church. 

An  appeal  was  taken  by  the  plaintiff  but  was  not  perfected. 

Rapid  Transit  Subway  Construction  Co.  v.  City  of  New 
York  and  Interborough  Rapid  Transit  Company,  impleaded 
defendant.  (Routes  4  and  38,  Section  1),  New  York  County 
Supreme  Court. 

This  action  was  tried  in  1934.  Voluminous  briefs  were  ex- 
changed during  1935.  The  amount  involved  is  over  $3,000,000 
and  the  case  took  more  than  three  months  to  try.  Decision  is 
awaited. 

New  York  Dock  Company  v.  City  of  New  York,  et  al. 
Kings  County  Supreme  Court. 

This  was  an  action  by  New  York  Dock  Company  to  recover 
$111,000.  indemnification  from  the  City  of  New  York,  pursuant 
to  the  terms  of  the  so-called  Cranberry  Street  deed,  under  which 
the  City  obtained  certain  permanent  and  temporary  easements  in 
property  owned  by  plaintiff  on  the  Brooklyn  waterfront. 

Plaintiff  asserted  that  due  to  sub-aqueous  subway  tunnel 
construction,  its  wharf  area  and  warehouses  had  been  damaged 
due  to  settlement ;  also  it  claimed  damage  to  the  pile  structure  of 
its  Pier  7,  caused  by  the  placing  of  a  clay  blanket  over  the  area 
of  the  tunnels  and  between  Pier  6  and  7. 

The  City  and  the  contractors  maintained  that  any  settlement 
of  the  wharf  area  was  attributable,  not  to  subway  construction,  but 
to  the  fact  that  the  whole  area  was  filled  ground  supported  on 
piles  and  cribbing,  which  had  been  continuously  settling  for  years. 

The  jury  brought  in  a  verdict  for  $37,500.  against  the  City. 
A  judgment  for  that  amount  was  awarded  the  City  against  the 
contractor. 

An  unusual  feature  of  the  case  was  the  charge  made  at  the 
trial  by  the  defendants'  attorneys  that  Pier  7  did  not  have  18 
more  years  of  usefulness,  as  plaintiff  claimed,  but  that  plaintiff 
intended  all  along  to  demolish  this  outmoded  and  unused  Pier  7, 
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as  soon  as  the  trial  was  completed,  and  that  its  claim  and  proof 
of  heavy  damages  was,  therefore,  made  in  bad  faith ;  the  Court 
charged  that  if  that  were  the  fact  no  damages  could  be  recovered. 

This  prediction  was  fulfilled,  for  work  of  demolition  of  the 
Pier  was  started  barely  two  days  after  the  jury's  verdict,  which 
included  damages  for  Pier  7. 

This  circumstance  led  defendants  to  move  for  a  new  trial 
on  those  grounds,  subsequent  to  the  entry  of  judgment.  Upon  this 
motion  the  plaintiff  admitted  for  the  first  time,  an  agreeement 
with  its  lessee  of  the  adjoining  Pier  6,  made  some  three  months 
before  the  trial,  that  it  would  demolish  Pier  7,  which  fact  plaintiff 
had  concealed  and  denied  knowledge  of  at  the  trial.  The  Trial 
Court  denied  the  motion  without  opinion.  Appeals  have  been  taken 
by  defendants  from  the  denial  of  the  motion  as  well  as  from  the 
judgment. 

Specod  Holding  Corp.  v.  City  of  New  York,  et  al. 

Queens  County  Supreme  Court,  Special  Term. 

This  was  an  action  for  §50,000  damages  to  the  plaintiff's 
property  alleged  to  be  caused  by  the  erection,  maintenance  and 
operation  of  a  passenger  escalator  on  the  public  street  in  plaintiff's 
property.  The  original  plans  of  the  elevated  railroad  contemplated 
this  escalator,  but  for  various  reasons  it  was  not  built  until  many 
years  later.  Plaintiff  admitted  on  the  trial  that  it  had  signed  a 
petition  for  the  erection  of  the  escalator  it  now  complains  about, 
which  the  City  claimed  acted  as  a  bar  to  recovery  of  damages. 
A  traffic  count  showed  that  practically  all  the  people  who  formerly 
approached  the  station  by  a  stairs  opposite  the  plaintiff's  property, 
are  now  brought  directly  in  front  of  it  because  of  the  escalator. 

Briefs  have  been  submitted  and  a  decision  is  awaited. 

WATER  SUPPLY— George  S.  Parsons,  Assistant  in  Charge. 

This  division  acts  as  counsel  to  the  Board  of  Water  Supply  and 
to  the  Department  of  Water  Supply,  Gas  and  Electricity  in  all  mat- 
ters relating  to  the  water  supply  of  the  City.  During  the  year  1935 
the  work  of  the  division  fell  under  the  following  classifications : 
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1.  Condemnation  of  easements  and  rights  arising  out  of  the 
Catskill  water-shed  and  other  developments. 

2.  Resisting  efforts  of  various  municipalities  excessively  to 
assess  and  tax  City-owned  water  supply  property. 

3.  Applications  before  State  Water  Power  and  Control  Com- 
mission for  right  to  withdraw  subterranean  Long  Island  water. 

4.  Various  opinions,  passing  upon  contracts  and  other  advice 
to  Board  of  Water  Supply  and  Department  of  Water  Supply,  Gas 
and  Electricity,  relative  to  water  supply  questions. 

The  Kingston  office  was  moved  on  October  1,  1935,  to  a  new 
and  greatly  improved  location,  where  new  furnishings  were  in- 
stalled, resulting  in  a  marked  betterment  in  the  conditions  in  the 
office. 

The  New  York  City  office  has  also  been  rearranged  and  newly 
equipped  and  furnished  during  the  year. 

During  the  year  the  City's  certiorari  proceedings  relating  to 
the  $5,000,000  assessment  by  the  Town  of  Olive  for  the  year  1930 
on  the  Ashokan  Dam  property  progressed  to  a  confirmation  by 
Justice  Schenck  at  Special  Term,  Supreme  Court,  of  a  prior  report 
of  Referee  John  T.  Norton.  This  decision  resulted  in  a  reduction 
of  the  City's  assessed  valuations  to  $1,500,000  thus  effecting  a  sav- 
ing to  the  City  in  taxes  for  the  year  in  question  of  about  $30,000. 
An  appeal  has  been  taken.  The  certiorari  of  the  similar  assessment 
for  the  year  1929  was  the  subject  of  an  appeal  by  the  City  from  an 
adverse  report  by  Referee  Alvin  T.  Mambert  and  its  confirmation 
by  Supreme  Court  Justice  Russell  at  Special  Term.  The  volumi- 
nous appeal  to  the  Appellate  Division,  Third  Department  was  per- 
fected, a  brief  and  reply  brief  prepared  and  the  appeal  argued  on 
September  23,  1935.  In  November,  1935,  a  decision  was  rendered 
against  the  City  and  sustaining  the  order  below. 

During  the  year  a  new  system  was  installed  in  respect  to  pro- 
tests on  "Grievance  Day"  in  the  various  towns  in  which  water 
supply  property  is  situated.  The  City's  protests  were  accompanied 
at  the  outset  by  detailed  expert  testimony  as  to  excessiveness  and 
inequality  in  comparison  with  privately-owned  property.  The  fol- 
lowing reductions  of  assessed  valuations  were  obtained : 
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Town  of  Greenburg  from  $740,450  to  $540,450. 
Town  of  Harrison  from  $621,270  to  $467,240. 


In  all  other  cases  writs  of  certiorari  were  obtained  and  are  be- 
ing prosecuted. 

Negotiations  were  conducted  with  officials  of  the  Town  of 
Southeast  and  with  the  Supervisors  of  Putnam  County  which  re- 
sulted in  an  adjustment  of  claims  by  the  City  for  refund  of  excess 
taxes  paid  in  various  years  as  far  back  as  1917.  This  adjustment 
resulted  in  a  written  offer  by  the  Town  and  County  to  repay  to  the 
City  $60,000  in  cash.  Similar  adjustments  with  two  other  towns  are 
pending  as  a  result  of  these  efforts.  A  saving  of  $350,000  in,  as- 
sessed valuations  and  about  $10,000  in  annual  taxes  and  a  recovery 
of  $60,000  has  been  accomplished,  with  a  likelihood  of  further  fu- 
ture savings  and  recoupments. 

The  work  of  the  division  has  required  filing  of  protests  and 
obtaining  writs  of  certiorari  in  the  following  towns  and  villages: 

Westchester  County  Nassau  County 

Town  of  Bedford 

Cortlandt  Town  of  Hempstead 

Greenburgh  Village  of  Freeport 

Harrison  Lynnbrook 

Lewisboro  Malverne 

Mount  Pleasant  Valley  Stream 
New  Castle 

North  Castle  Putnam  County 

North  Salem  Town  of  Carmel 

Ossining  Kent 

Somers  Philipstown 

Yorktown  Southeast 
Village  of  Ardsley 

Irvington  Ulster  County 

Dobbs  Ferry  Town  of  Hurley 

North  Tarrytown  Marbletown 

City  of  Yonkers  Olive 

In  addition  the  division  has  brought  to  trial  before  different 
referees  the  following  certiorari  proceedings  which  had  been  pend- 
ing untried  for  some  years: 

Proceedings  on  Trial  before  Referees. 

Town  of  Cortlandt  Assessment  1932  Taxes  1933 

City  of  Yonkers  Assessment  1933  Taxes  1934 

Town  of  Mount  Pleasant  Assessment  1932  Taxes  1933 

City  of  Yonkers  Assessment  1928  Taxes  1929 
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Numerous  long  standing  claims  for  diversion  of  the  waters  of 
Schoharie  Creek  arising  out  of  the  building  of  the  Gilboa  Dam  have 
been  brought  to  trial  through  the  appointment  of  a  new  condemna- 
tion commission  by  Mr.  Justice  Schenck  at  Special  Term,  Albany 
County.  Another  commission  is  now  being  appointed  to  appraise 
claims  arising  out  of  the  claimed  interference  by  the  City  with  the 
waters  of  the  Esopus  Creek,  Ulster  County,  arising  out  of  the  use  of 
that  creek  for  transporting  the  waters  of  the  Shandaken  Tunnel. 
Hearings  before  both  of  these  commissions  are  now  being  started. 

The  appeal  of  the  claimant,  Mohansic  Shores,  Inc.,  from  the 
order  of  Special  Term,  Westchester  County,  entered  upon  the  re- 
port of  the  Mohansic  Lake  condemnation  commission,  was  briefed 
and  argued  and  resulted  in  a  victory  for  the  City  in  the  Appellate 
Division,  Second  Department,  on  April  3,  1935.  The  claimant  had 
asserted  damage  exceeding  $700,000  and  had  been  awarded  $36,- 
800.  This  decision,  therefore,  confirmed  a  substantial  saving  to 
the  City. 

The  Division  has,  during  the  year,  prosecuted  before  the 
Water  Power  and  Control  Commission,  applications  in  behalf  of 
the  City  to  withdraw  subterranean  Long  Island  water  and  has  also 
filed  and  prosecuted  objections  by  the  City  to  37  similar  applica- 
tions before  that  Commission  by  private  consumers.  Petitions  and 
objections  were  filed  and  hearings  attended  in  respect  to  such  appli- 
cations. 

Formal  opinions  were  prepared  during  the  year  to  various 
departments  relative  to  water  supply  questions;  communications 
were  answered,  and  reports  were  made  in  respect  to  proposed  con- 
tracts, grants  of  easement  rights  in,  and  conveyances  of  water  sup- 
ply lands. 

An  action  is  being  prepared  to  test  the  validity  of  a  sewer  dis- 
trict in  the  Town  of  North  Castle  and  to  vacate  assessments  made 
on  acquired  City  water  supply  lands  at  Kensico. 

Various  special  investigations  have  been  made  and  negotia- 
tions conducted,  several  of  which  were  extensive  and  required 
research  and  consideration. 

An  extensive  investigation  was  made  and  report  prepared 
relative  to  the  needs  for  extension  of  the  City's  water  supply 
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system  and  the  facts  concerning  the  proposed  Delaware  water-shed 
project. 

A  settlement  was  effected  of  the  claim  of  Nathan  Tekulsky 
arising  out  of  the  Mohansic  Lake  condemnation.  This  settlement, 
entered  into  with  the  approval  of  the  Department  of  Water  Supply, 
Gas  and  Electricity  and  the  Comptroller,  obviated  the  necessity  of 
a  new  trial,  with  all  the  expense  and  delay  which  would  have 
thereby  been  entailed,  and  resulted  in  a  payment  considerably  less 
than  might  have  been  the  outcome  of  such  new  trial.  The  other 
remaining  claims  in  the  Mohansic  Lake  proceeding  were  disposed 
of  and  this  long-pending  proceeding  brought  to  an  end. 

New  provisions  have  been  made  with  reference  to  the  employ- 
ment of  realty  experts  in  tax  matters,  which  have  resulted  in  sav- 
ings to  the  City. 

A  bill  was  drafted  by  this  division  for  introduction  in  the  1935 
Legislature,  the  purpose  of  which  was  to  carry  into  effect  the  rec- 
ommendation in  the  1934  report  of  the  law  department  for  ex- 
empting all  water  supply  structures  from  assessment  and  taxation. 
In  addition  the  division  passed  upon  and  reported  in  reference  to 
54  proposed  laws  affecting  the  City's  water  supply. 

The  City's  case  on  appeal  from  the  mandamus  order  made  at 
Special  Term,  Westchester  County,  in  the  action  of  Margaret 
Mayo  requiring  the  City  to  convene  a  commission  to  appraise 
damage  to  owners  of  land  on  the  Croton  River  below  the  New 
Croton  Dam  has  been  prepared  and  the  appeal  is  being  prosecuted. 

WORKMEN'S  COMPENSATION— -Samuel  A.  Bloom,  Deputy 
Assistant  in  Charge. 

This  division  performs  not  only  the  functions  of  a  law  office, 
but  also  those  of  a  socialized  insurance  company.  The  welfare 
of  the  injured  employee,  who  is  entitled  to  compensation,  is  a 
matter  of  primary  concern  in  the  administration  of  this  division. 
By  aiding  injured  employees  to  select  the  best  medical  services 
procurable,  they  have  been  aided  in  making  complete  and  swift 
recoveries.  This  in  turn  is  reflected  in  the  ultimate  average  low 
cost  per  case  in  compensation. 
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Since  January  1,  1934,  the  administration  of  this  division  has 
been  undergoing  a  revolutionary  change.  As  soon  as  an  employee 
is  injured,  he  is  referred  to  the  Corporation  Counsel's  office  for 
medical  examination.  Since  January  1,  1934  (even  before  the 
enactment  of  L.  1935,  ch.  258,  effective  July  1,  1935,  shifting  the 
right  to  select  the  physician,  hospital  and  other  medical  service  from 
the  employer  to  the  employee),  if  he  is  not  an  ambulatory  case,  he 
has  been  privileged  to  select  medical  treatment  at  once,  without  per- 
sonally reporting  to  this  division,  and  in  either  event,  if  medical 
treatment  has  been  indicated  or  necessary,  he  has  been  per- 
mitted to  procure  it  from  a  physician  of  his  own  choice. 
All  injured  employees  are  examined  frequently  during  the  course 
of  their  convalescence  and  treatment.  Where  the  employee  is 
unable  to  appear,  progressive  check-up  reports  are  procured  from 
the  attending  physician.  In  the  few  cases  where  the  examination 
or  report  indicates  that  the  employee  is  either  experiencing  difficulty 
or  making  slow  progress  toward  recovery,  the  attending  physician 
is  advised  to  consult  a  specialist  in  the  particular  field. 

The  medical  unit  has  two  physicians,  Dr.  Leopold  Brahdy 
and  Dr.  J.  D.  Davis.  These  physicians  examine  every  injured  city 
employee  who  loses  more  than  seven  days  work,  or  whose  in- 
jury indicates  that  he  may  have  sustained  a  permanent  loss  of  use 
of  some  member  of  his  body.  Dr.  Brahdy,  who  has  had  many 
years  experience  in  ascertaining  the  schedule  percentages  of  im- 
paired use  of  function  resulting  from  injuries  sustained  by  all  work- 
ers coming  within  the  jurisdiction  of  the  State  Department  of 
Labor,  now  places  reserves  on  all  cases  where  permanent  disability 
is  expected,  thus  guiding  the  City's  hearing  representative  in  the 
determination  of  awards  against  the  City.  These  physicians  review 
the  clinical  history  with  the  City's  hearing  representatives  and  ad- 
vise them  as  to  the  existence  or  absence  of  causal  relation  between 
the  physical  ailment  or  disease  complained  of,  and  the  accident. 

Research  studies  were  made  on  injuries  usually  sustained  by 
employees  of  the  City  who  are  covered  by  the  Workmen's  Com- 
pensation Law.  This  study  was  made  of  cases  which  occurred  in 
the  year  1934,  as  in  most  instances  treatment  of  those  cases  has  al- 
ready been  terminated,  and  accordingly  a  more  accurate  report  was 
procurable. 
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Payment  of  new  medical  bills  is  generally  authorized  within 
thirty  (30)  days.  The  old  bills  having  been  placed  in  chronologi- 
cal order,  were  investigated  in  such  order  and  paid  with  due 
celerity.  On  January  1,  1934,  there  were  over  9,000  unpaid  bills 
totalling  over  $300,000,  dating  back  to  1926,  which  were  inherited 
by  this  division  and  which  required  thorough  investigation.  In 
1934,  $81,893.78  was  expended  in  the  payment  of  these  old  bills. 
On  January  1,  1935,  there  were  outstanding  unpaid  old  bills,  in- 
curred prior  to  January,  1934,  amounting  to  $207,680.66.  During 
the  year  1935,  $107,233.81  was  paid  on  these  outstanding  old 
bills.  There  yet  remains  to  be  paid  approximately  $50,000.  This 
indicates  a  saving  close  to  $50,000  which  was  brought  about 
by  careful  examination  and  investigation  of  each  item  sought  to 
be  collected. 

As  a  result  of  the  improvement  in  the  method  of  keeping  rec- 
ords and  statistics  in  this  division,  valuable  data  is  now  available. 
As  soon  as  a  claim  is  reported,  a  case  folder  is  prepared  and  in- 
dexed in  our  file.  A  cross-index  is  in  the  process  of  preparation. 
This  will  record  each  injury  sustained  by  a  city  employee,  in  the 
course  of  his  employment,  during  the  entire  period  workmen's  com- 
pensation has  been  in  effect.  This  invaluable  information,  when 
completed,  will  protect  the  interests  of  the  City  against  repetitious 
claims  based  upon  old  injuries.  By  reporting  the  lost  time  between 
the  date  of  accident  and  the  receipt  by  this  division  of  the  first  re- 
port from  the  respective  City  departments  involved,  better  co-oper- 
ation by  the  various  departments  with  respect  to  the  prompt  report 
of  accidents  has  been  brought  about  so  that  in  most  instances  this 
department  has  notice  of  an  accident  within  forty-eight  hours 
after  its  occurrence,  and  in  serious  cases  this  department  is  in- 
formed before  the  injured  employee  arrives  at  the  hospital. 

When  the  case  folder  is  prepared  the  claimant  is  called  for  ex- 
amination by  the  medical  expert.  If  the  claimant  is  unable  to  call 
at  this  office,  reports  are  procured  from  the  hospitals  rendering  the 
medical  treatment  or  the  physician  in  charge  of  the  case.  If  more 
than  seven  days  are  lost  from  work  by  injured  employees,  the  City 
commences  payment  of  compensation  and  files  a  notice  of  its  in- 
tention to  do  so,  or  advises  the  New  York  State  Department  of 


103 


Labor  of  the  grounds  on  which  it  intends  to  controvert  the  case. 
Whenever  a  voucher  is  made  ordering  a  monthly  payment,  it  is 
signed  by  the  head  of  the  division,  who  at  that  time  indicates 
whether  payments  are  to  be  continuous  or  stopped  and  the  De- 
partment of  Labor  is  so  notified.  In  January,  1934,  when  cases 
were  reviewed  in  which  the  City  had  accepted  liability  and  filed  a 
form  agreeing  to  continue  to  pay  compensation,  until  notice  was 
submitted  to  the  Department  of  Labor,  it  was  found  that  the  City 
had  paid  irregularly  in  those  cases  and  had  failed  to  file  a  notice 
that  payments  had  been  stopped.  Such  cases  are  now  flagged  and 
monthly  payments  are  regularly  made.  Regular  payments  in  death 
cases,  cases  of  permanent  total  disability  and  permanent  partial  dis- 
ability are  assured  by  placing  them  on  a  payroll  which  is  paid  di- 
rectly by  the  Comptroller's  office.  This  obviates  the  necessity  of 
making  up  new  vouchers  each  month. 

Periodic  and  systematic  investigations  are  made  concerning  the 
status  of  those  widows  and  dependents  who  are  receiving  death 
benefits.  Doubtful  cases  are  continuously  being  investigated  so 
far  as  our  present  facilities  make  it  possible  for  us  to  do  so.  It  is 
our  opinion  that  if  our  investigating  force  were  enlarged  by  the 
appointment  and  designation  of  regular  employees  to  perform  this 
type  of  work,  it  would  produce  a  decrease  in  the  cost  of  compen- 
sation. 

Although  Sections  13  and  29  of  the  Workmen's  Compensa- 
tion Law  were  enacted  many  years  ago,  no  affirmative  efforts  had 
heretofore  been  made  to  collect  the  compensation  paid  by  the  City, 
from  third  persons  who  may  have  been  responsible  for  such  in- 
juries. These  appropriate  sections  of  the  Workmen's  Compensa- 
tion Law  definitely  provide  a  remedy  for  the  recoupment  not  only 
of  compensation  and  medical  expenses  paid,  but  for  the  subrogation 
of  the  City  to  the  rights  of  the  injured  employee  against  persons 
who  may  be  responsible  for  such  injuries.  This  year  definite  steps 
were  taken  to  transfer  and  submit  these  actions  to  the  division 
of  affirmative  actions  with  promising  results. 

During  1935  this  division  disbursed  the  total  of  $992,379.82, 
of  which  $107,233.81  was  incurred  for  medical  treatment  rendered 
from  1927  up  to  January  1,  1934,  and  left  unpaid  by  the  previous 
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administration.  It  also  includes  $24,760.03  for  medical  bills  in- 
curred during  1934  and  paid  in  1935. 

The  total  disability  and  death  payments  for  accidents  which 
occurred  during  1935  amounted  to  $173,935.35.  Disability  and 
death  payments  on  accidents  which  occurred  during  1934  and 
which  were  paid  in  1935  amounted  to  $260,431.17.  A  total  of 
$312,113.87  as  disability  and  death  payments  by  reason  of  acci- 
dents which  occurred  prior  to  January  1,  1934,  was  paid  during 
1935. 

We  have  continued  to  keep  medical  cost  down  to  approxi- 
mately 16%  of  the  amounts  paid  for  the  benefit  of  injured 
employees.. 

The  payment  of  workmen's  compensation  by  the  City,  unlike 
similar  payments  by  industrial  organizations,  is  taken  out  of  one 
general  appropriation.  This  method  of  appropriating  compensa- 
tion, which  is  in  lieu  of  the  payment  of  insurance  premium,  does 
not  fully  reflect  the  expenses  of  each  department  of  the  City  gov- 
ernment. In  order  to  determine  the  actual  cost  which  each  depart- 
ment imposes  upon  this  appropriation,  a  system  of  keeping  records 
was  established  commencing  with  September  1,  1935,  which  indi- 
cates the  compensation  charge  for  each  department.  The  re- 
spective cost  so  incurred  when  compared  with  the  total  expendi- 
tures of  such  department  for  wages,  will  indicate  a  basis  upon 
which  a  premium  rate  could  be  established.  It  will  also  constitute 
notice  to  the  respective  departments  of  the  importance  of  efforts  to 
prevent  the  ever  mounting  number  of  accidents.  Nothing  better 
than  a  specific  charge  of  the  compensation  to  the  department  re- 
sponsible could  presently  be  used  to  impress  the  need  of  instituting 
safety  measures  to  safeguard  the  welfare  of  city  employees. 

LIBRARY — Augustine  H.  Matthews,  Librarian. 

The  library  of  this  department  is  one  of  the  important  units  in 
its  organization.  The  volume  of  litigation  handled  by  the  office 
and  the  speed  with  which  its  work  must  be  done  makes  it  necessary 
to  maintain  a  good  working  library  to  meet  the  needs  of  its  staff. 
Probably  no  library  of  its  size  is  subjected  to  such  continuous  use 
not  only  in  the  day  time  but  during  evenings  as  well  and  on  many 
Sundays  and  holidays. 
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Much  attention  has  been  given  to  the  library  during  the  past 
two  years  with  the  result  that  it  is  now  capable  of  meeting  the 
heavy  demands  made  upon  it.  There  has  been  a  large  number  of 
accessions.  In  1935  alone,  more  than  1,100  books  were  purchased 
at  a  cost  of  approximately  $2,350 ;  further  repairs  were  made  to  the 
furniture  and  rugs  and  many  worn  and  damaged  books  were  re- 
bound or  replaced. 

The  library  now  has  11,475  volumes,  in  addition  to  unbound 
pamphlets  and  advance  sheets.    They  consist  of: 


Classification  Volumes 

Reports    6,757 

Statutes   692 

Digests  and  Citations    707 

Textbooks  and  Miscellany    1,127 

Public  Documents    214 

Cases  and  Points    1,978 


Total    11,475 


Additional  books  were  also  purchased  in  1935  for  the  library 
of  the  Brooklyn  office  and  for  the  small  libraries  maintained  in  sev- 
eral of  the  divisions  in  the  main  office  and  in  the  Albany  office  lo- 
cated in  the  DeWitt  Clinton  Hotel  in  that  city. 

While  the  library  is  maintained  primarily  for  our  own  staff 
and  the  public  is  not  admitted,  permission  is  granted  to  other  de- 
partments, boards  and  commissions  to  use  its  facilities  whenever 
the  need  arises.  Such  permission  was  recently  granted  to  the 
New  York  City  Charter  Revision  Commission  for  the  purpose  of 
enabling  the  codification  division  of  that  commission  to  make  a 
compilation  and  study  of  all  laws  relating  specially  to  the  City 
of  New  York.  This  division  occupied  a  portion  of  the  library  for 
several  months  in  1935  while  engaged  in  this  important  work. 

Permission  was  also  granted  to  the  Municipal  Civil  Service 
Commission  to  use  the  library  for  the  purpose  of  holding  examina- 
tions for  positions  in  the  higher  grades  of  the  legal  service  in  which 
access  to  law  books  is  necessary.  These  examinations,  three  of 
which  were  held  in  1935,  are  conducted  on  Saturdays  so  that  they 
will  cause  a  minimum  of  inconvenience  to  the  staff.  I  am  informed 
that  the  results  obtained  from  this  new  method  of  holding  such  tests 
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has  proved  very  successful  as  it  enables  the  commission  to  ex- 
amine candidates  as  to  their  knowledge  of  legal  research  and  brief 
writing  by  giving  them  practical  tests  along  those  lines. 

Progress  is  being  made  on  the  work  of  preparing  an  index 
digest  of  opinions  of  this  department  and  court  decisions  affecting 
the  interests  of  the  City. 

This  is  being  done  as  a  WPA  project.  Although  the  men  have 
been  employed  on  this  undertaking  but  a  short  while  and  part  of 
the  time  was  spent  in  training  them  in  the  technique  of  the  work, 
good  progress  has  been  made.  The  opinions  of  the  Corporation 
Counsel  for  the  year  1933  covering  1,379  typewritten  pages,  have 
been  indexed  and  are  ready  for  the  printer.  Progress  has  also 
been  made  with  the  opinions  for  the  year  1934  and  it  is  expected 
that  they  will  be  ready  for  publication  about  April  1st.  In  1936 
I  hope  to  bring  this  work  up  to  date. 

One  attorney  is  now  engaged  in  the  work  of  indexing  appeal 
papers  in  cases  in  which  the  City  was  a  party.  This  is  preliminary 
to  the  work  of  indexing  court  decisions  which  will  be  undertaken 
as  soon  as  the  opinions  of  the  Corporation  Counsel  are  completed. 
Another  has  just  completed  a  topical  index  of  all  the  local  laws 
passed  by  the  Municipal  Assembly  of  the  City  of  New  York  since 
its  creation  in  the  year  1924.  There  has  long  been  a  need  for  this 
index  but  so  far  as  I  know,  it  is  the  first  of  its  kind  that  has  ever 
been  compiled. 

CHIEF  CLERK'S  OFFICE— -Walter  E.  Dunn,  Chief  Clerk. 

A  saving  of  $10,000  annually  will  be  effected  in  the  chief 
clerk's  office  by  the  installation  of  the  new  master  card  index  sys- 
tem containing  60,000  cards.  This  system  will  take  the  place  of  the 
quarterly  reports  three-quarters  of  which  consisted  of  repetitious 
matter. 

The  quarterly  reports  were,  as  their  name  indicates,  reports 
prepared  four  times  a  year  presumably  for  the  information  of  the 
Mayor  and  other  city  officials  and  any  other  persons  who  might 
wish  to  purchase  a  copy.  Really  they  were  not  reports  at  all,  but 
simply  an  index  in  book  form  of  all  the  actions  and  proceedings 
pending  in  the  department  at  the  various  periods  of  the  year.  Each 
report  consisted  of  approximately  240  printed  pages  containing 
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the  names  of  actions  and  proceedings,  the  courts  in  which  they 
were  brought,  the  date  they  were  commenced  and  a  digest  of  the 
nature  of  each  action  or  proceeding.  They  were  helpful  to  the 
clerical  force,  assisting  them  readily  to  find  cases  in  the  registers 
of  the  department  but  their  cost  put  them  in  the  luxury  class,  in 
these  days  devoted  to  the  transaction  of  public  business  at  a  mini- 
mum of  cost.   They  had  no  place  in  an  efficient  office. 

After  negotiating  with  several  of  the  largest  firms  in  the  City 
it  was  found  that  a  proper  card  index  system  could  be  placed  in  the 
law  department  at  an  expense  of  approximately  $2,000.  A  requi- 
sition was  drafted  meeting  all  of  the  requirements  of  the  depart- 
ment and  contracts  let  and  the  system  is  now  in  operation. 

The  installation  of  the  new  system  will  stop  once  and  for  all 
the  expenditure  of  at  least  $10,000.  per  annum  for  the  printing  of 
the  quarterly  reports.  Information  will  be  obtainable  much  more 
easily  from  the  cards  than  from  the  old  forms  of  printed  reports. 

The  past  year  has  placed  a  heavy  load  upon  the  clerk's  office. 
As  the  work  in  each  division  increased,  a  proportionately  greater 
volume  of  data  and  documents  was  entered  on  the  books.  Conse- 
quently, as  all  divisions  were  speeded  up  the  effect  on  that  office, 
including  the  stenographic  division,  was  cumulative.  The  efficiency 
of  the  department  is  limited  by  the  capacity  of  the  clerk's  office 
accurately  and  promptly  to  record  every  step  in  every  case.  This 
fact  is  sometimes  overlooked. 

This  year  also,  because  of  printing  being  charged  to  our  de- 
partment, we  have  had  to  take  in  the  clerk's  office  more  mimeo- 
graphing than  ever  before.  Our  printing  appropriation  was  in- 
sufficient so  we  mimeograph  to  save  printing  bills. 


MISCELLANEOUS 
Special  counsel 

During  the  past  year  we  have  had,  on  a  few  occasions,  the 
assistance  of  members  of  the  Bar  who  consented  to  act  as  special 
counsel.  This  they  did  without  compensation  other  than  re-pay- 
ment of  their  disbursements.  It  is  the  rule  of  this  administration 
to  transact  all  legal  business  of  the  City  with  the  regular  staff  of 
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the  Corporation  Counsel.  This  rule  has  been  adhered  to.  How- 
ever, there  are  times,  as  in  cases  of  disputes  between  two  depart- 
ments, where  it  is  necessary  to  have  one  of  the  parties  specially 
represented. 

I  wish  publicly  to  record  my  appreciation  of  the  assistance 
rendered  by  Mr.  Kenneth  Spence,  Mr.  Leonard  Wallstein,  and 
Mr.  Benjamin  Reass. 

Office  administration  and  records 

In  my  1934  report,  I  reported  that  Mr.  Charles  A.  Finn  of 
White  &  Case,  Mr.  Edward  J.  McCullen,  the  New  York  Supreme 
Court  Librarian,  and  Mr.  Jesse  C.  Millard  of  Cravath,  deGers- 
dorff,  Swaine  &  Wood,  (Chairman),  had  consented  to  act  as  a 
committee  to  study  the  office  administration  of  this  department 
and  to  make  recommendations  concerning  it. 

That  committee  made  a  thorough  study  of  this  department  and 
submitted  its  report  which  has  proved  of  great  value.  I  thank 
the  committee  for  its  assistance. 

Some  of  the  principal  recommendations  of  the  Committee 
were : 

(1)  a  more  modern  system  of  filing,  indexing  and  routing 
current  records ; 

(2)  an  intra-departmental  telephone  system; 

(3)  more  space  for  trial  attorneys  and  their  assistants; 

(4)  additional  subordinate  employees,  particularly  examiners, 
stenographers  and  messengers,  or  office  boys. 

It  was  further  recommended  that  I  designate  a  representative 
who  should  have  no  duties  other  than  to  reorganize  certain  portions 
of  the  office  machinery  and  supervise  the  installation  of  various 
changes  recommended  by  the  committee  and  approved  by  me. 

Many  of  the  recommendations  of  the  committee  have  been 
adopted.  They  involve  adjustments  in  office  routine  which  could 
be  made  without  expense.  I  did  not  approve  a  recommendation  for 
central  filing.  This  radical  change  would  be  expensive  and  in  my 
opinion  is  not  appropriate  to  the  offices  of  the  law  department  as 
they  are  physically  laid  out. 
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Under  the  1936  Budget,  it  will  be  possible  to  employ  a  few 
more  examiners,  stenographers  and  Grade  1  clerks.  Unfortu- 
nately, it  has  been  impossible  as  yet  to  adopt  the  committee's 
recommendations  regarding  additional  space.  Our  offices  are  badly 
crowded.  Three  and  even  four  trial  assistants  are  still  assigned  to 
one  room,  and  the  stenographers'  room  is  inadequate.  One  group 
of  attorneys  occupies  offices  on  the  third  floor  which  is  thirteen 
stories  from  the  library  and  fourteen  from  the  stenographers' 
room.  At  the  date  of  this  report  it  appears  that  these  conditions 
will  be  partially  corrected  by  the  allocation  of  additional  space  to 
this  department. 

Budgetary  appropriations 

In  considering  the  bugdetary  requirements  of  the  law  depart- 
ment, it  should  be  borne  in  mind  that  it  differs  from  most  other 
city  departments  in  that  its  function  is  not  the  spending  of  money 
in  rendering  services,  but  the  saving  of  money  in  the  following 
year's  budget.  The  primary  consideration,  therefore,  is  not  the 
budgetary  cost  of  running  the  department,  but  rather  the  budgetary 
saving,  directly  dependent  upon  its  efficiency.  A  saving  of  a  hun- 
dred thousand  dollars  on  the  expense  side  of  the  law  department 
ledger  may  cost  the  City  millions  in  the  following  year's  budget. 

The  budget  of  the  department  for  1936  shows  an  apparent 
increase  of  $104,004.  over  1935.  The  true  increase  is  but  $29,004. 
for  the  reason  that  the  1935  budgetary  appropriations  were  sup- 
plemented by  $75,000.  in  special  revenue  bonds  appropriated  by 
the  Board  of  Aldermen  for  the  principal  purpose  of  defraying 
the  cost  of  experts  in  tax  certiorari  proceedings. 

The  lack  of  clerks  and  examiners  made  it  necessary  for  high 
salaried  men  to  do  work  that  should  be  done  for  them.  It  was 
an  extravagant  way  of  conducting  the  City's  business.  I  sought  to 
eliminate  this  wasteful  practice  by  providing  sufficient  clerical, 
examining  and  stenographic  assistance  in  the  1936  Budget  and 
was  successful  to  the  extent  of  an  allowance  of  twenty-eight 
additional  employees,  all  of  whom  are  in  the  civil  service  classi- 
fication, at  a  total  yearly  salary  of  $35,880.  No  additional  exempt 
positions  were  requested.  On  the  contrary,  I  approved  during  the 
year  the  transfer  to  the  competitive  class  of  eighteen  positions, 
over  which  the  Corporation  Counsel  had  previously  had  the  sole 
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right  of  selection  and  appointment.  All  vacancies  occurring  in 
these  positions  will  be  filled  from  civil  service  lists. 

A  reduction  of  $21,261.  has  been  effected  in  the  cost  of  sal- 
aries of  the  present  staff  for  1936,  about  one-half  in  the  exempt 
class,  and  one-half  in  the  competitive. 

Civil  service 

During  the  year  six  exempt  positions  and  twelve  positions, 
heretofore  excepted  from  examination  under  Rule  5,  Section  IX, 
Paragraph  9a  of  the  rules  of  the  Municipal  Civil  Service  Com- 
mission, were  reclassified  and  placed  in  the  competitive  service. 
A  new  civil  service  title,  Associate  Assistant  Corporation  Counsel, 
was  established. 

We  now  require  stenographers  who  are  coming  into  the  de- 
partment to  have  had  a  law  office  experience  of  at  least  three 
years.  This  also  is  a  new  civil  service  title.  The  examination 
was  held  in  1935,  and  during  the  year  I  appointed  the  first  group 
of  six  stenographers  from  the  resulting  list  which  is  available  for 
appointment  in  any  City  department  and  is  a  definite  and  perma- 
nent civil  service  improvement. 

Filing  and  W.P.A.  projects 

During  the  year  our  file  rooms  for  current  records  were  put 
in  better  shape.  Through  the  Sinking  Fund  Commission  we  were 
granted  additional  storage  space  in  the  basement  of  the  Central 
Courts  Building  in  Brooklyn.  Suitable  shelving  was  erected  and 
we  have  transferred  to  this  permanent  storage  room  more  than 
twenty  tons  of  records  formerly  in  our  file  rooms  in  the  Municipal 
Building.  The  space  so  released  has  enabled  us  to  improve  the 
arrangement  and  condition  of  our  current  files. 

A  W.  P.  A.  project  with  a  personnel  of  sixteen  attorneys  and 
nine  stenographers  was  approved  for  the  department  and  has  been 
at  work  for  several  months.  They  are  preparing  a  new  card  index 
of  tax  certiorari  cases,  bringing  up  to  date  a  card  index  of  munici- 
pal law  which  is  in  arrears,  making  an  inventory  of  cases  assigned 
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to  various  divisions  which  had  never  been  segregated  and  doing 
other  work  of  a  non-current  nature.  A  second  W.P.A.  project 
to  do  similar  work  on  a  larger  scale  was  being  organized  as  the 
year  closed. 


As  I  stated  at  the  conclusion  of  the  report  for  the  year  1934, 
the  results  which  have  been  achieved  by  the  department  are  due 
to  the  ability,  the  loyal  devotion,  and  the  splendid  morale  of  the 
staff.  It  is,  in  my  opinion,  as  competent  and  effective  as  any 
professional  staff  in  public  or  private  employment. 

Respectfully  Submitted, 

Paul  Windels, 

Corporation  Counsel. 
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APPOINTMENTS  OF  THE  CORPORATION  COUNSEL 

1935 

(In  order  of  appointment) 

Schilback,  Milton 

College  of  the  City  of  New  York,  A.B.,  magna  cum  laude ;  Phi 
Beta  Kappa ;  Harvard  Law  School,  LL.B.,  cum  laude ;  formerly 
with  Beekman,  Bogue  &  Clark ;  assisted  Moreland  Commissioner  in 
the  investigation  of  guaranteed  mortgage  companies.  Resigned. 
With  Dewey  Investigation. 

Lehrich,  Frances  W. 

Barnard,  B.  A. ;  Yale  Law  School,  LL.B.,  magna  cum  laude ;  asso- 
ciate editor,  Yale  Law  Journal ;  Edgar  M.  Cullen  Prize ;  Jewell 
Prize ;  order  of  Coif ;  formerly  with  Davies,  Auerbach  &  Cornell, 
and  Law,  Roulston  &  Marshall ;  Assistant  Counsel,  Aldermanic 
Committee  for  Relief  Investigation. 

Horan,  Frank  J. 

Holy  Cross  College,  B.  A. ;  Harvard  Law  School,  LL.B. ;  Presi- 
dent, Harlan  Law  Club ;  formerly  assistant  General  Counsel,  Ar- 
mour &  Co. 

Gaston,  John  M.,  Jr. 

Princeton  College,  A.B. ;  Harvard  Law  School,  LL.B. ;  formerly 
with  Cadwalader,  Wickersham  &  Taft. 

Brisach,  Eugene  L. 

New  York  Law  School ;  formerly  attorney  for  State  Comptroller 
in  Bronx,  and  Deputy  Attorney  General,  New  York  State ;  for- 
merly with  White  and  Otheman. 

Rand,  Robert  C. 

Harvard  College,  B.A.,  cum  laude;  Harvard  Law  School,  LL.B., 
summa  cum  laude ;  editor,  Harvard  Law  Review ;  formerly  member 
of  Tibbetts,  Lewis,  Lazo  &  Rand. 

Garfield,  Edward 

University  of  Pennsylvania ;  Yale  Law  School,  LL.B. ;  case  and 
comment  editor,  Yale  Law  Journal ;  Order  of  Coif.  Resigned  to 
enter  private  practice. 

Elrick,  Earle  M. 

Rutgers  College,  A.B. ;  Harvard  Law  School,  LL.B. ;  Phi  Beta 
Kappa ;  editor,  Harvard  Law  Review ;  Carnegie  Foundation  Fel- 
lowship for  study  in  Europe ;  Docteur  en  droit  d'etat,  University 
of  Paris;  trial  counsel,  Agricultural  Adjustment  Administration; 
formerly  with  Cotton,  Franklin,  Wright  and  Gordon. 

Breckenridge,  Lucian  S. 

Princeton  College,  A.B. ;  George  Washington  Law  School ;  New 
York  Law  School.  LL.B.;  Legal  Aid  Society;  former  Deputy 
Attorney  General,  New  York  State,  and  assistant  district  attorney 
under  Charles  S.  Whitman ;  formerly  member  of  Edwards,  Breck- 
inridge &  Noble. 

Kehl,  Hyman  W. 

College  of  the  City  of  New  York,  B.A.,  cum  laude;  Phi  Beta 
Kappa ;  Columbia  Law  School,  LL.B. ;  editor,  Columbia  Law 
Review ;  Kent  Faculty  Scholarship ;  formerly  with  Greenbaum, 
Wolff  and  Ernst. 
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Newman,  Milton  I. 

Yale  College,  B.A.;  Phi  Beta  Kappa;  Yale  Law  School,  LL.B. ; 
member  editorial  board,  Yale  Law  Journal ;  formerly  with  Coudert 
Brothers,  and  O'Brien,  Boardman,  Hewitt  &  Early. 

Van  Wagoner,  John 

Utah  Agricultural  College ;  George  Washington  Law  School, 
LL.B.;  Board  of  Contract  Adjustment,  War  Department;  formerly 
with  Simpson,  Thatcher  &  Bartlett,  and  Davies,  Auerbach  &• 
Cornell. 

Price,  Matthew  B. 

Springhill  College,  B.S. ;  Alabama  Law  School,  LL.B.;  formerly 
with  Brussel  &  Beebe,  and  Newman  &  Bisco. 

Shivitz,  David  I. 

New  York  University ;  New  York  Law  School,  LL.B. ;  formerly 
member  of  Plumer  &  Shivitz. 

Bright,  Henry  R. 

Harvard  College,  A.B. ;  Columbia  Law  School,  LL.B. ;  legal  de- 
partment, Indemnity  Insurance  Company  of  North  America ;  Act- 
ing Trust  Officer,  Lawyers  Trust  Company ;  formerly  member  of 
Pendleton,  Anderson,  Crowley  &  Beatty,  and  of  Bright  &  Mark. 

Horowitz,  Herman 

Columbia  College,  A.B. ;  Columbia  Law  School,  LL.B. ;  Harvard, 
LL.M.,  (cum  laude)  ;  formerly  with  House,  Grossman  &  Vorhaus. 

Evarts,  Jeremiah  M. 

Yale  College,  B.A. ;  Harvard  Law  School,  LL.B. ;  formerly  with 
White  &  Case. 

O'Brien,  John  J. 

Fordham  College,  B.A. ;  graduate  course  in  Social  Service ;  Ford- 
ham  Law  School,  LL.B. ;  formerly  in  private  practice. 

Gaud,  William  S.,  Jr. 

Yale  College,  B.A. ;  Yale  Law  School,  LL.B.,  cum  laude ;  editor, 
Yale  Law  Journal ;  instructor,  Yale  Law  School,  1931-33 ;  formerly 
with  Van  Vorst,  Siegel  &  Smith. 

Cecil,  Harlan  E. 

Stanford  University,  honorary  degree ;  Fordham  Law  School, 
LL.B. ;  formerly  with  Ashley  &  Foulds,  and  Blake,  Stim  & 
Curran. 

Dorsey,  John  J.,  Jr. 

Fordham  University,  A.B. ;  Fordham  Law  School,  LL.B. ;  St. 
Lawrence  University,  J.S.D. ;  promoted  from  clerkship  in  Corpora- 
tion Counsel's  Office. 
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ADMIRALTY  DIVISION 


Appeals  Argued   4 

Actions  tried  in  Court    13 

Actions  before  Referees  or  Masters   6 

Sessions  before  Referees  or  Masters    3 

Miscellaneous  Hearings   14 

Motions  Argued    9 

Actions  and  Claims  Settled    91 

Damages  Claimed  in  Actions  and  Claims  Settled    $164,751.32 

Damages  Allowed  in  Actions  and  Claims  Settled    $77,508.02 

Briefs  Drafted    15 

Pleadings  and  Motion  Papers  Drafted    28 

Opinions  drafted    94 

Other  Letters  Drafted    350 

Actions  Pending  at  Beginning  of  Year    71 

Actions  Begun  during  Year    18 

Actions  Terminated  during  Year    47 

Actions  Pending  at  end  of  Year    42 

Damages  Claimed  in  Actions  Pending  at  Beginning  of  Year  ...  $229,472.10 

Damages  Claimed  in  Actions  Begun    $50,883.48 

Damages  Claimed  in  Actions  Terminated    $149,590.63 

Damages  Claimed  in  Actions  Pending  at  end  of  Year   $130,764.95 

DIVISION  OF  AFFIRMATIVE  ACTIONS 

Actions  tried  in  Supreme  and  other  higher  courts   61 

Actions  tried  in  City  and  Municipal  Courts   325 

Trials  before  Referees    14 

Miscellaneous  Hearings    36 

Motions  argued    208 

Claims  other  than  actions  disposed  of   1,045 

Briefs  prepared    178 

Pleadings  prepared    1,641 

Opinions  prepared   780 

Collections  by  Division  in  actions  and  claims   $284,823.75 

Executions  issued    647 

Supplementary  proceedings  commenced    5 

Supplementary  proceedings  terminated    2 

Letters  sent  out    5,395 

Number  of  judgments  collected    192 

Amount  of  judgments  collected    39,523.83 

Amount  collected  by  other  Departments    79,886.96 

Total  amount  collected    $404,234.54 

Appeals  argued    2 

Actions  terminated    845 

Actions  commenced    616 

Claims  received   approximate  1600 

Writs  of  inquiry — Supreme  Court    3 

APPEALS  DIVISION 

Appeals  argued  in  U.  S.  Supreme  Court    2 

Appeals  argued  in  Circuit  Court  of  Appeals    2 

Appeals  argued  in  Court  of  Appeals    41 

Appeals  argued  in  Appellate  Division    153 

Appeals  argued  in  other  courts    34 
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Briefs  drafted   426 

Motions  argued  or  submitted    87 

Pleadings  or  motion  papers  drafted    101 

Returns  drafted    24 

Opinions  drafted  or  revised    94 

Briefs  revised  by  head  of  division    372 

Appeals  dismissed  or  withdrawn  on  consent    64 

CONTRACT  DIVISION 

Appeals  argued    21 

Actions  prepared  for  trial    ISO 

Actions  tried    71 

Amount  claimed  in  actions  tried    $1,547,841.86 

Amount  recovered  in  actions  tried    $183,010.42 

Actions  settled    37 

Amount  claimed  in  actions  settled   $2,997,921.81* 

Amount  recovered  in  actions  settled    $359,652.52 

Actions  discontinued  or  dismissed  by  motion    34 

Amount  claimed   $9,568,223.08 

Actions  otherwise  disposed  of  (summary  judgment)    6 

Amount  claimed    $342,660.20 

Amount  recovered    $11,160.20 

Total  amount  involved  in  all  actions  tried,  settled,  etc  $14,456,646.95 

Total  amount  recovered  in  all  actions  tried,  settled,  etc   $553,823.14 

Percentage  of  recovery    3.8 

Motions  argued    675 

Briefs  drafted   188 

Opinions  drafted    741 

Pleadings  drafted    162 

Contracts  approved  as  to  form    1,857 

Other  instruments  drafted  or  approved    807 

Advertisements  for  bids  approved    1,135 

Number  of  actions  pending  at  beginning  of  year   236 

Number  of  actions  begun    128 

Amount  claimed    $4,443,249.02 


"Includes  a  claim  for  $421,338.62  wherein  an  action  was  not  commenced  pending 
investigation  and  settlement  by  this  office. 

FRANCHISE  DIVISION 

Appeals  argued  in  Court  of  Appeals    8 

Appeals  argued  in  Appellate  Division    15 

Actions  tried  in  Court    3 

Actions  tried  before  Referee  or  Masters    2 

Sessions  before  Referees    13 

Hearings  before  Public  Service  Commission    215 

Hearings  before  Transit  Commission    49 

All  other  hearings    22 

Motions  argued  or  submitted    55 

Franchise  contracts  approved    46 

Agreements  and  other  instruments  drafted  or  approved   112 

Pleadings  and  motion  papers  prepared   17 

Briefs  drafted   75 

Records  on  appeal  prepared    13 

Opinions  drafted  or  revised    70 

Miscellaneous  letters  drafted    219 

Legislative  bills  examined,  drafted  or  revised    10 
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DIVISION  OF  GENERAL  LITIGATION 


Actions  and  proceedings  pending  1/1/35        Number  577 

Amount  §968,708.00 

Commenced  during  1935                               Number  195 

Amount  $1,120,083.42 

Motions  and  Proceedings  argued  or  sub- 
mitted                                                  Number  676 

Proceedings  otherwise  disposed  of                 Number  38 

Actions  settled  by  City  in  1935                     Number  5 

Amount  demanded  S7,233.43 

Amount  paid  86,018.80 

Actions  and  proceedings  discontinued  or 

dismissed                                              Number  17 

Amount  $13,727.27 

Appeals  argued                                          Number  44 

Judgments  entered  in  1935                            Number  172* 

Recovery  $20,620.23 
Amount  demanded  $174,900.83 

Actions  and  proceedings  tried                       Number  40 

Actions  and  proceedings  prepared  for  trial .  Number  227 

Hearings  before  Boards  and  Commissions.  ..  Number  92 

Briefs  drafted                                             Number  375 

Opinions  prepared                                       Number  1,101 

Pleadings  drafted                                       Number  205 

Other  letters  of  advice  drafted                      Number  505 

Bonds  approved  as  to  form                         Number  719 

Legislative  bills  drafted  or  revised                Number  9 

Ordinances  drafted                                      Number  4 

Prevailing  rate  of  wage  actions — held  pend- 
ing outcome  of  test  cases   2,600 

Actions  and  proceedings  pending  12/31/35.  ..  Number  561 
  Amount  $1,892,929.89 

*(a)  Does  not  include  17  final  orders  entered  after  trial, 
(b)  Includes  156  "Prevailing  Rate"  cases  governed  by  the  result  of  two  trials. 


LEGISLATIVE  DIVISION 

State  Legislature: 

Bills  introduced  in  Senate   2,132 

Bills  reprinted  in  Senate   607 

Bills  introduced  in  Assembly   2,519 

Bills  reprinted  in  Assembly   639 

Bills  introduced  in  both  Branches   4,651 

Bills  reprinted  in  both  Branches   1,246 

Special  City  Bills  passed    22 

Special  City  Bills  vetoed  by  Governor   2 

Special  City  Bills  which  became  laws   20 

Municipal  Assembly: 

Bills  introduced  in  Board  of  Estimate  and  Apportionment   97 

Bills  reprinted  in  Board  of  Estimate  and  Apportionment   43 

Bills  introduced  in  Board  of  Aldermen   248 

Bills  reprinted  in  Board  of  Aldermen   3 

Bills  introduced  in  both  Branches  _   345 

Bills  reprinted  in  both  Branches   46 

Bills  passed  by  both  Branches   42 

Bills  approved  by  Mayor  which  became  local  laws   38 

Bills  vetoed  by  Mayor   3 
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DIVISION  OF  PENALTIES 

Actions  and  Proceedings  disposed  of  in  the  Supreme  Court   426 

Actions  and  Proceedings  disposed  of  in  the  Municipal  Court ....  3,877 

Proceedings  disposed  of  in  the  Court  of  General  Sessions  116 
Actions  and  Proceedings  disposed  of  in  the  Court  of  Special 

Sessions    665 

Actions  disposed  of  in  the  Municipal  Term  and  the  Magistrates' 

Courts    357 

Proceedings  disposed  of  in  the  City  Court   394 

Actions  disposed  of  in  the  Domestic  Relations  Court   16,709 

Lis  Pendens  filed   325 

Briefs  drafted   202 

Opinions  drafted   80 

Judgments  entered  in  favor  of  the  City  in  the  Municipal  Courts  619 
Amount  of  Judgments  entered  in  favor  of  the  City  in  the 

Municipal  Court    $24,671.68 

Moneys  collected  through  the  Bureau  of  Penalties  $147,502.78 


Municipal  Term  Fines  paid   $2,727.60 

Penalty  actions  settled   $15,448.29 

Collected  on  disbursements  on  Unsafe  Buildings  ...  $13,434.15 
Moneys  collected  on  behalf  of  the  Dept.  of  Public 

Welfare  re  Paternity  cases   $5,584.07 

Moneys  collected  for  the  Familv  Court   $110,308.67 


REAL  ESTATE  DIVISION 
(Bureau  of  Street  Openings) 


Final  Decrees  filed  and  Reports  of  Commissioners  confirmed   52 

Total  Awards  therein   $2,596,296.80 

Total  Assessments  therein  $2,763,833.35 

Approximate  Miles  acquired    38.96 

Tentative  Decrees  and  Preliminary  Abstracts  Filed   66 

Total  Awards  therein  $5,269,693.43 

Total  Assessments  therein  $7,544,654.77 

Bills  of  Costs  filed    29 

Experts  Bills  filed    71 

Motions  argued    258 

Proceedings  tried  before  Referees    3 

Hearings  therein    37 

Letters  of  Advice    1,323 

Proceedings  on  Trial  before  Commissioners    7 

Hearings  therein    44 

Folios  of  Testimony  taken  in  Commissioners  and  Court  pro- 
ceedings   230,701 

Orders  entered    95 

Objections  filed    1,041 

Briefs  prepared    197 

Appeals  argued  in  Court  of  Appeals    11 

Appeals  argued  in  Appellate  Division    52 

Applications  made   15 

Proceedings  tried    62 

Days  consumed  in  these  Trials    187 

REAL  ESTATE  DIVISION 
(Title  Examinations) 

Conveyances  drawn   42 

Titles  closed    324 

Abstracts  of  title  prepared    3,491 

Titles  read   3,419 

Titles  in  proceedings  certified    23,357 

Instruments  approved    405 
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Motions    863 

Proceedings  before  Referee    1^7 

Hearings  before  Referee    270 

Briefs    j» 

Orders  entered   °' 

Orders  approved    '13 

Depositions    121 

Miscellaneous  letters    1,202 

Letters  of  advice    l,/29 

Instruments  recorded    297 

Legislative  bills  drafted    129 

Pleadings  drafted — Complaints    62 

Actions  tried   48 

Cases  prepared — Complete    70 

Leases  drafted    105 

Leases  approved    170 

Proofs  of  title  taken    1,116 

Judgments  obtained   54 

Cessions  awaiting  examinations  at  beginning  of  year   47 

Cessions  Received    5 

Cessions  Examined    22 

Cessions  Accepted   2 

Cessions  Rejected    0 

Cessions  Unexamined    35 

Parcels  acquired  by  cessions   2 

City  lots  acquired  by  cessions   0 

Linear  feet  acquired  by  cessions   691 

Miles  of  Streets  acquired  by  cessions   .11 

Easement  searches  awaiting  examination  at  beginning  of  year   115 

Requisitions  received   *   474 

Searches  completed   338 

Easement  searches  awaiting  examination  at  end  of  year   251 

Special  investigations — completed    120 

Short  period  searches — completed    1,208 

Mortgage  foreclosure  examinations — completed    16 

Tax  lien  foreclosure  examinations — completed    23 

Slum  clearance  examinations — completed    366 

Mortgage  foreclosure  actions — completed    14 

Unknown  owner  searches — completed    903 

Unknown  owner  motions — completed    903 

REAL  ESTATE  DIVISION 
(Condemnation  Bureau) 

Appeals  argued    14 

Trials  in  Supreme  Court  and  other  courts   31 

Trials  before  Referees    .3 

Sessions  before  Referees    9 

Title  and  miscellaneous  hearings    23 

Motions  argued    130 

Opinions  drafted  and  revised    13 

General  letters  of  advice  drafted    916 

Briefs  drafted   92 

Pleadings  drafted    13 

Petitions,  findings,  judgments,  stipulations,  etc.  drafted   646 

Cases  on  appeal  prepared   8 

Leases,  releases,  satisfactions  and  assignments  of  mortgages  drafted   12 

Agreements  drafted    8 

Deeds  drafted  or  approved  as  to  form   2 

Hearings  before  Board  of  Assessors   25 

Legislative  Bills  drafted    10 
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DIVISION  OF  TAXES 

Appeals  argued  at  Court  of  Appeals    3 

Appeals  argued  at  Appellate  Division    7 

Proceedings  and  actions  tried  in  Court   68 

Miscellaneous  hearings    534 

Motions  argued    429 

Proceedings  and  actions  prepared  for  trial  (completely)   198 

Opinions  drafted  or  revised    166 

Other  communications  drafted    775 

Briefs  drafted   _   187 

Returns  drafted    997 

Other  legal  papers  prepared    2,522 

Reports  as  to  legislative  bills  prepared   14 

Records  on  appeal  prepared    16 

Oral  examination    14 

Witnesses  interviewed    106 

Hearings  before  State  Tax  Commission    1 

TORT  DIVISION 
(Manhattan — Bronx — Richmond — Queens) 

Actions  tried  in  Supreme  and  other  Higher  Courts   231 

Actions  tried  in  City  and  Municipal  Courts   453 

Motions  argued    629 

Actions  prepared  for  trial    2,347 

Actions  disposed  of    1,350 

Amount  claimed         \a£ms    ^SS! $16,056,139.83 

Amount  recovered  (actions)    $325,458.90 

Property  Clerk  cases  handled    72 

Opinions  drafted    894 

Briefs  drafted   402 

Pleadings  drafted    1,801 

Miscellaneous  letters  drafted    690 

All  other  papers  drafted    294 

Reports  of  accidents  received  from  City  Departments,  etc   23,350 

Oral  examinations  of  claimants    1,783 

Oral  examinations  of  witnesses    2,962 

DIVISION  OF  TRANSIT  LITIGATION 

Amount  sued  for  in  actions  pending  at  the  beginning  of  the 

year    $17,235,495.18 

Amount  claimed  in  actions  commenced  during  the  year   1,555,544.69 

Amount  claimed  in  actions  finally  disposed  of  during  the  year  4,958,418.26 
Amount  recovered  by  plaintiffs  in  cases  disposed  of  during  the 

year    172,973.00 

Amount  for  which  claims  were  filed  during  the  year   1,620,191.88 

Amount  recovered  against  the  City  during  the  year   *122,500.00 

Amount  involved  on  appeal  during  the  year   140,500.00 

Amount  sued  for  in  actions  pending  at  the  close  of  the  year  13,832,621.61 


*Of  this  amount  $120,000.00  represents  an  amount  paid  in  the  settlement  of  two 
actions  before  trial.  The  balance  of  $2,500.00  is  to  be  credited  to  the  City  by  a 
subway  contractor  in  another  suit  now  pending. 
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Actions  pending  at  beginning  of  year   346 

Actions  commenced  during  period    37 

Actions  terminated  during  period    29 

Claims  received  during  period    125 

Motions  argued  or  submitted    32 

Pleadings  or  motion  papers  drafted    72 

Briefs  drafted    86 

Other  legal  papers  drafted    488 

Cases  prepared  for  trial    81 

Opinions  drafted  or  revised    35 


WATER  SUPPLY  DIVISION 


Motions  argued  or  submitted    36 

Pleadings  or  motion  papers  drafted   39 

Briefs  drafted   15 

Cases  prepared  for  trial    5 

Opinions  drafted  or  revised    46 

Hearings    92 

Contracts  or  agreements  drafted  or  approved  as  to  form    3 

Deeds  drafted  or  approved  as  to  form   2 

Leases,  releases,  etc   7 

Legislative  bills  drafted    1 

Legislative  bills  examined    54 

Appeals  argued — Appellate  Division    3 

Action  tried  in  Court    1 

Sessions  before  Referees    43 

Condemnation  proceedings  on  trial    2 


WORKMEN'S  COMPENSATION  DIVISION 

Number  of  claims  filed   10,077 

Hearings  before  Industrial  Board   10,503 

Cases  closed   4,889 

Physical  examinations    9,389 


Disability  and  Death  Payments 

Accidents  prior  to  Jan.  1,  1934   $312,113.87 

Accidents  during  1934    260,431.17 

Accidents  during  1935    173,935.35  60.4% 


Total  Disability  and  Death  Payments   $746,480.39  84.3% 
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Medical  Bills  Paid  During  1935 


Current  (1935)  Bills  paid    $89,009.09 

Current  (1935)  Bills  Unpaid    24,896.50 


Total  1935  Bills    $113,905.59    39.6% 

1934  Bills  paid  in  1935    24,760.03 


Total  Medical  Bills  paid  and  incurred  during  1935         $138,665.62  15.7% 


Total  Costs  to  Dec.  30th,  1935   $885,146.01 


Average  Disability  Costs  for  1934  Cases  paid  in  1935  $28.41 

Average  Disability  Costs  for  1935  Cases    17.26 

Average  Medical  Costs  for  1935  Cases    11.30 

Average  Medical  Costs  for  1934  Cases  paid  in  1935    2.70 

Outstanding  Medical  Bills  for  Services  Rendered  1925-1934 

Outstanding  Bills  on  Jan.  1,  1935   $207,680.66 

Payments  made  during  1935   107,233.81 

Outstanding  Medical  Bills  on  12/30/35   50,400.82 

CLERICAL  DIVISION 

New  Actions  and  Proceedings  entered  in  Registers   12,837 

Total  Bills  of  Costs  taxed   1,448 

Number  of  City's  Bills    497 

Amount  of  City's  Bills    $36,379.53 

Number  of  Bills  against  the  City   180 

Amount  of  Bills  against  the  City   $25,111.51 

Court  Orders  entered    1,804 

Judgments  in  favor  of  City  entered   810 

Amount  of  Judgments  in  favor  of  City   $540,577.81 

Judgments  entered  against  the  City   472 

Amount  of  Judgments  entered  against  the  City   $1,299,051.28 

Cases  on  Appeal  prepared  and  printed   133 

Vouchers  audited  and  certified  for  payment   919 

Communications  received  (exclusive  of  correspondence  in  liti- 
gated matters)    21,894 

Communications  sent  out    21,983 

Pages  of  Communications  sent  out   31,357 

Folios  of  Stenography  typewritten   643,782 

Folios  of  Typewriting  not  dictated   115,641 

Papers  served  by  Process  Servers  and  Messengers   21,393 

Total  number  of  letters  mailed  during  the  year   45,293 

These  figures  do  not  include  items  handled  by  the  Bureau  of 
Penalties  or  the  Brooklyn  Office. 
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BROOKLYN  OFFICE 


Number  Amount 


Actions  and  proceedings  pending  January  1,  1935          2,667  $27,749,898.90 

Commenced  during  1935   1,000  10,632,916.67 

Actions  and  proceedings  settled  by  City  in  1935   35 

Amount  demanded  $516,258.08 
Amount  paid  37,925.00 
Actions  and  proceedings  discontinued,  dismissed  for 

lack  of  prosecution  or  abated  in  1935   160  $1,372,800.87 

(*See  below.) 
Judgments 

(a)  For  City    164  $10,472.69 

(b)  Against  City    136  227,955.14 

(c)  Total  amount  sued  for    3,023,615.21 

Actions  and  proceedings  otherwise  disposed  of  in 

1935    172  0 

Actions  and  proceedings  pending  December  31,  1935  3,000  $33,270,141.41 
Appeals  argued   4 

Court  of  Appeals    1 

Appellate  Division    0 

All  other  Courts    3 

Actions  and  proceedings  tried    371 

Federal  Court    2 

Supreme  Court    116 

City  Court   56 

Municipal  Court    160 

Magistrate  Court    27 

Before  Referees    10 

Claims  filed  in  1935    1,658  $13,226,632.13 

Oral  examination  of  claimants    1,297 

Oral  examination  of  witnesses    1,636 

Subpoenas  served    832 

All  other  papers  served    5,744 

Accident  reports  received  from  Police  Dept   5,383 

Accident  reports  received  from  other  departments. ...  6,814 

Physical  examinations    1,026 

Hearings   163 

Sessions  before  Referees   11 

Motions  argued  or  submitted    338 

Briefs  drafted   164 

Opinions  drafted    368 

Pleadings  and  motion  papers  drafted    1,882 

'Actions  discontinued  by  stipulation    128 

•Actions  dismissed  for  lack  of  prosecution   29 

'Actions  abated    3 

Note:  In  addition  to  the  judgments  noted  in  item  5 
there  were  entered  against  the  Property 
Clerk,  Police  Dept., 

(Replevin  actions)    5  $l,596.5u 

Against  Medical  Examiner, 

(Tort  action)    1  $1,065.50 
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GENERAL  STATISTICS 
Pending  Litigation 


Unassigned — 
Against  City 

Summons  only — Supreme  Court   

Summons  only — City  Court   

Total   

Main  Office — 
Against  City 

Summons  only — Supreme  Court   

Summons  only — City  Court   

Prevailing  Rate  of  Wages  Actions .... 

Suspension  Actions   

Salary  Actions — Supreme,  U.  S.  Dis- 
trict and  City  Court   

Salary  Actions — Municipal  Court   

Services  and  Fees   

Breach  of  Contract   

Goods  Sold  and  Delivered   

Rent  of  Property   

Excess  Deposit  for  Plumber's  Permit 

Assessment  Actions   

Assessment  Proceedings   

Awards  and  Interest  on  Awards  

Miscellaneous  Actions  on  Contract. ... 

Miscellaneous  Actions  for  Sums  of 
Money   

Tax  and  Water  Rate  Cases   

Personal  Injuries — U.  S.  Circuit 
Court   

Personal  Injuries — Supreme  Court ... 

Personal  Injuries — City  Court  

Personal  Injuries — Municipal  Court 

Other  Personal  Torts   

Damage  to  Personal  Property  

Replevin  and  Conversion   

Damage  by  Sewer  Overflow  

Damage  by  Water  Mains  

Damage  to  Easements  (Transit)  

Water  Diversion   

Miscellaneous  Damage  to  Real  Prop- 
erty   

Admiralty  Suits  

Patent  Cases   

Injunction  Suits — U.  S.  Courts  

Injunction  Suits — Supreme  Court  ... 

Miscellaneous  Equity  Suits   

Mechanic's  Lien  Foreclosures   


Actions    Com-  Termi- 
Pending  menced     nated  Pending 

Beginning  During  During  End  of 
of  Year    Year       Year  Year 


1  OS 

1/5 

1U 

110 

1 1 

1  1 

7 

1 

17 

1 1  ^ 

1 1 

I  1 

127 

207 

57 

19 

245 

26 

5 

7 

24 

2,995 

122 

1 

3,116 

32 

32 

179 

4 

1 

182 

31 

12 

7 

36 

63 

25 

20 

68 

259 

14 

13 

260 

42 

11 

~37 

17 

3 

1 

19 

1,254 

1,254 

64 

3 

67 

164 

164 

26 

12 

3 

35 

235 

67 

63 

239 

103 

64 

45 

122 

146 

24 

6 

164 

14 

7 

5 

16 

1,136 

475 

312 

1,299 

792 

261 

230 

823 

792 

412 

205 

999 

120 

30 

15 

135 

401 

275 

136 

540 

91 

74 

36 

129 

35 

10 

45 

47 

20 

ii 

56 

346 

34 

29 

351 

9 

9 

100 

6 

21 

85 

67 

15 

21 

61 

10 

10 

32 

2 

1 

33 

320 

96 

51 

365 

58 

7 

1 

64 

542 

26 

16 

552 
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Pending  Litigation 

Main  Office — Continued 


Actions    Com-  Termi- 

Pending  menced  nated  Pending 

Beginning  During  During  End  of 

of  Year    Year  Year  Year 


Tax  Lien  Foreclosures   

31 

31 

Mortgage  Foreclosures   

17 

200 

199 

18 

Actions  to  Quiet  Title   

47 

2 

1 

48 

Partition  Suits   

22 

2 

1 

23 

Possession  of  Land  Actions   

18 

18 

3 

3 

Tax    Certiorari — Real    Estate  and 

Personal  Property   

29,282 

7,299 

2,059 

34,522 

Tax  Certiorari — Bank  Stock   

47 

47 

Tax  Certiorari — Special  Franchise 

182 

6 

9 

179 

Tax  Certiorari — Moneyed  Capital  

1,288 

6 

1,282 

Certiorari  Proceedings  

156 

79 

24 

211 

Mandamus  Proceedings 

498 

262 

100 

660 

Election  Proceedings 

190 

190 

Miscellaneous  Proceedings   

247 

806 

628 

425 

City  Plaintiff 

Summons  Only  Served   

46 

46 

General  Actions   

1,708 

639 

606 

1,741 

Tax  Lien  Foreclosures   

305 

1 

306 

Fire  Commissioner,  Plaintiff   

2a 

9 

5 

OA 

29 

Board  of  Education.  Plaintiff 

22 

17 

20 

19 

Department  of  Public  Welfare,  Plain- 

tiff 

77 
II 

V7 
Ol 

on 

yyj 

45 

Aft 

84 

Certiorari  Proceedings  by  City   

1  ft 

Mandamus  Proceedings  by  City   

i 
i 

i 
1 

Condemnation  Proceedings  (exclusive 

01  oireex  ana  rarK  r roceeaings^ 

on 
ou 

o 
o 

1 
1 

R7 
ol 

Total 

44,918 

11,804 

5,240 

51,482 

ooklyn  Office 

Against  City 

Salary  Actions — Supreme,  U.  S.  and 

City  Court   

3 

2 

5 

Salary  Actions — Municipal  Courts 

4 

1 

3 

2 

Services  and  Fees  

4 

1 

5 

Breach  of  Contract  

2 

2 

Goods  Sold  and  Delivered  

1 

1 

Rent  of  Property  

3 

3 

Assessment  Actions  

1 

1 

Miscellaneous  Actions  on  Contract  ... 

7 

1 

6 

Miscellaneous  Actions  for  Sums  of 

Money   

14 

3 

1 

16 
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Pending  Litigation 
Brooklyn  Office — Continued — 


Actions  Com- 
Pending  menced 
Beginning  During 
of  Year  Year 


Termi- 
nated Pending 

During  End  of 
Year  Year 


Tax  and  Water  Rate  Cases  

3 

1 

1 

3 

Personal  Injuries — Supreme  Court ... 

862 

304 

131 

1,035 

Personal  Injuries — City  Court   

405 

102 

67 

440 

Personal  Injuries — Municipal  Court.. 

528 

257 

165 

620 

Other  Personal  Torts   

109 

6 

1 

114 

Damage  to  Personal  Property  

307 

104 

103 

308 

Replevin  and  Conversion  

27 

18 

11 

34 

Damage  by  Sewer  Overflow  

33 

6 

7 

32 

Damage  by  Water  Mains  

23 

10 

2 

31 

Water  Diversion   

1 

1 
1 

Miscellaneous  Damage  to  Real  Prop- 

erty   

43 

4 

6 

41 

Injunction  Suits — Supreme  Court 

109 

1 

2 

108 

Miscellaneous  Equity  Suits  

8 

8 

Mechanics'  Lien  Foreclosures  

4 

2 

1 

5 

Tax  Lien  Foreclosures  

1 

10 

10 

1 

Mortgage  Foreclosures  

1  7 

Id 

1  A(\ 

1  OA 

// 

Actions  to  Quiet  Title  

14 

1 

13 

Partition  Suits  

14 

14 

Certiorari  Proceedings  

32 

i 

3 

30 

Mandamus  Proceedings   

63 

15 

15 

63 

Miscellaneous  Proceedings   

17 

12 

10 

19 

City  Plaintiff 

General  Actions   

4 

4 

Certiorari  Proceedings  by  City  

6 

6 

Condemnation    Proceedings  (exclu- 

sive of  Street  and  Park  Pro- 

ceedings)   

2 

2 

Total   

2,667 

1,000 

667 

3,000 

Bureau  of  Penalties — 

Certiorari    ....  ....  ....  35 

Injunctions    ....  ....  ....  15 

Mandamus   ....  ....  ....  33 

Miscellaneous    ....  ....  ....  99 

Municipal    Court,    Municipal  Term 

and  Magistrates'  Court    ....  ....  ....  2,051* 

Domestic  Relations — Family  Court ...  ....  ....  ....  1,463 

Court  of  Special  Sessions   ....  ....  ....  189 

Delinquent  Jurors    ....  ....  ....  135 


Total  (Bureau  of  Penalties)   ....  ....  4,020 


*This  figure  omits  actions,  included  in  former  years,  which  were  handled  by  the 
department  interested. 
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Pending  Litigation —  ( Continued) 


Actions    Com-  Termi- 
Pending  menced     nated  Pending 

Beginning  During  During  End  of 

of  Year    Year  Year  Year 


Bureau  of  Personal  Taxes — 

Actions  to  Recover  Arrears  of  Per- 
sonal Taxes    18,049 

Actions  to  Collect  Arrears  of  Money 

Capital  Taxes   423 

Bankruptcy  Proceedings    201 

Total  (Personal  Tax  Bureau) ....  18,673 

Bureau  of  Street  Openings — 

Proceedings  to  Acquire  Title  to  Land 

for  Streets,  Parks,  etc   393 

Unknown  Owner  Proceedings    25 

Total   (Bureau  of  Street  Open- 
ings)   418 


9 

1,000 
1,009 


3  18,046 

4  419 
201 


52 
903 


955 


7  18,666 


350 
122 


472 


Judgments  Entered 


In  Favor  of  the  City  Against  the  City 

Number         Amount  Number  Amount 

Main  Office                       810         $540,577.81  472  $1,229,051.28 

Brooklyn  Office                  164            10,472.69  136  227,955.14 

Bureau  of  Penalties    619  24,671.68     

Total                        1,593         $575,722.18  608  $1,457,006.42 


Payments  made  from  each  appropriation  during  year. 


The  following  statement  of  disbursements  includes  all  bills 
certified  for  payment  up  to  December  31,  1935 : 
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Tax  Levy 


Amount 

Net  Amount  of 

Disbursed  to 

Appropriation 

and  Including 

TT 

Unexpended 

Title  of  Appropriations 

tor  lvo3 

.Dec.  oi,  iyoo 

Balance 

Salaries  Regular  Employees .... 

$1,037,629.00 

$1,027,304.20 

$10,324.80 

Salaries  Temporary  Employ- 

ees   

14,630.00 

14,239.92 

390.08 

Fees  of  Process  Servers  

5,100.00 

4,838.40 

261.60 

Fees  of  Experts  

97,350.00 

73,247.78 

24,102.22 

Fees  for  Stenographers'  Min- 

utes   

12,640.00 

11,420.55 

1,219.45 

Fees  of  Special  Counsel 

10,000.00 

8,657.23 

1,342.77 

Meal  Money   

7,850.00 

7,267.39 

582.61 

Office  Supplies  

2,375.00 

2,111.26 

263.74 

H  ("till T\mt*nt 

3,759.50 

640.50 

Repairs  and  Replacements  

900.00 

801.49 

98.51 

Carfare   

8,500.00 

8,096.64 

403.36 

Telephone  Service   

11,650.00 

9,914.17 

1  735  83 

Telegraph,  Cable  and  Messen- 

ger Service   

75.00 

74.84 

.16 

General  Plant  Service   

32,500.00 

30,896.07 

1,603.93 

Contingencies   

3,000.00 

3,000.00 

Salaries  and  Expenses — Transit 

Unification  Force   

4,500.00 

100.00 

A  Al\(\  C\f\ 

4,400.00 

Total   ... 

$1,253,099.00 

$1,205,729.44 

$47,369.56 

Bureau  of  Street  Openings 

Salaries  Regular  Employees  ... 

$366,626.00 

$351,590.64 

$15,035.36 

Salaries  Temporary  Employees 

64,504.76 

64,504.76 

The  following  payments  were  also  made  from  appropriations 
for  former  years : 

Appropriations  for  1934 


Net        Disbursed  Balance 
Appropria-     During      Previously  Unex- 
tion  1935        Disbursed  pended 


Salaries  Regular  Employees  $955,209.75  $171.05  $954,749.89  $288.81 
Salaries  Temporary  Employ- 


ees   40,797.17  875.00  30,777.55  9,144.62 

Fees  of  Experts   53,400.00  17,093.95  32,392.79  3,913.26 

Fees  for  Stenographers'  Min- 
utes   8,640.00  496.55  8,138.88  4.57 

Fees  of  Special  Counsel   19,200.00  1,446.33  17,124.32  629.35 

Meal  Money    6,529.44  174.00  4,748.60  1,606.84 
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Appropriations  for  193-1 — (Continued) 


Net 

T)  i  c  hi  1  r^pH 

U  A 1  il  1 1L  C 

Appropria- 

During 

Unex- 

tion 

1935 

Disbursed 

pended 

Office  Supplies   

1,700.00 

70.20 

1  1  o  i  Tn 

1,181. /0 

1  1 0  1  A 

448. 1U 

Equipment   

7,846.97 

4,898.48 

2,347.85 

600.64 

Repairs  and  Replacements....  405.00 

4.35 

398.40 

2.25 

Carfare   

6,000.00 

99.88 

5,836.26 

63.86 

Telephone  Service 

10,770.56 

1,732.69 

9,037.87 

Telegraph,  Cable  and  Mes- 

50.00 

.70 

48.22 

1.08 

(general  Plant  Service 

34,590.63 

2,098.34 

31,175.34 

1,316.95 

$1,145,139.52 

$29,161.52 

$1,097,957.67 

$18,020.33 

Appropriations  for  1933 

Fees  of  Experts   

$62,810.00 

$6,050.00 

$27,593.03 

£J9, 166.95 

Fees  of  Special  Counsel 

38,360.00 

903.82 

37,285.98 

170.20 

Total   

$101,170.00 

$6,953.82 

$64,879.03 

$29,337.15 

Appropriations 

for  1932 

Fees  of  Special  Counsel 

$89,690.60 

$543.70 

$88,801.20 

$345.70 

(Canadian  Court)  City  v. 

Phil- 

lips   

26,405.04 

26,405.04 

Total   

$116,095.64  $26,948.74 

$88,801.20 

$345.70 

Appropriations  for  1930 

Fees  of  Experts   

$85,880.00 

$7,000.00 

$74,304.73 

$4,575.27 

Moneys  Received  During  Year  1935 


Amount 
Exclusive 


of  Interest 

Interest 

Costs 

Total 

Main  Office   

$341,791.68 

$12,042.27 

$9,071.30 

$362,905.25 

Brooklyn  Office   

69.50 

69.50 

Bureau  of  Personal  Taxes  .. 

7,028.40 

1,274.27 

16.65 

8,319.32 

Bureau  of  Penalties 

136,756.48 

12,158.70 

148,915.18 

Bureau  of  Street  Openings 

44.08 

390.76 

434.S4 

Total   

$485,620.64 

$13,316.54 

$21,706.91 

$520,644.09 
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CONTRACTS,  BONDS,  LEASES,  RELEASES,  ETC.,  DRAFTED, 
EXAMINED  AND  APPROVED  AS  TO  FORM  DURING  THE  YEAR 


Number  of  contracts  approved  as  to  form   1,857 

Number  of  contracts,  etc.,  examined  and  returned  for  revision   3 

Number  of  advertisements  for  bids,  etc.,  approved  as  to  form   229 

Number  of  deeds  approved  as  to  form   7 

Number  of  bonds  approved  as  to  form   302 

Number  of  leases  approved  as  to  form   168 

Number  of  releases  approved  as  to  form   1 

Number  of  agreements  approved  as  to  form   83 


Total    1,561 


PERSONNEL  AND  SALARIES 
Recapitulation  of  Payroll  in  Force  at  End  of  Year 
Payroll  Authorized  by  Board  of  Estimate  and  Apportionment 

Gross  Amount  Authorised 

Dec.  31,  1934  Dec.  31,  1935 

Number       Salaries  Number  Salaries 

 Regular  Employees  (Tax  Levy)  


Main  Office   291  $882,020.00  299  $880,531.00 

Brooklyn  Office    34  92,160.00  34  90,145.00 

Bureau  of  Penalties    31  98,900.00  31  90,905.00 

Personal  Tax  Bureau    2  9,420.00  0   

Total    358      $1,082,500.00  364  $1,061,581.00 

 Temporary  Employees  (Tax  Levy)  

Main  Office    9  $44,365.00  3  $15,430.00 

 Special  Process  Servers  

Main  Office,  and  Bureau 

of  Penalties    7  $5,400.00  7  $5,100.00 

 Regular  Employees  (Street  Openings)  

Manhattan  Office   103        $267,375.00  100  $248,096.00 

Brooklyn  Branch  Office  ....     28  66,115.00  29  71,940.00 

Queens  Branch  Office    18  46,730.00  20  49,590.00 

Total    149        $380,220.00  149  $369,626.00 

 Temporary  Employees  (Street  Openings)  

Manhattan     33  $38,462.76 

Brooklyn    11  13,021.00 

Queens    11  13,021.00 

Total    55  $64,504.76 

Total  Authorized  Force    523       ?1 .51 2,485.00  578  $1,516,241.76 
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Actual  Payroll  on  Annual  Basis  as  of 
December  31,  1934  and  December  31,  1935 
Actual  Number  of  Regular  Employees  (Tax  Levy) 


Dec.  31,  1934  Dec.  31,  1935 

Number       Salaries  Number  Salaries 


Main  Office    280  $792,039.00  288  $849,261.00 

Brooklyn  Office    32  83,016.00  34  89,825.00 

Bureau  of  Penalties    31  90,665.00  31  90,265.00 

Personal  Tax  Bureau    1  2.920.00  0   


Total    344        $968,640.00  353  $1,029,351.00 


Actual  Number  of  Temporary  Employees  (Tax  Levy) 
Main  Office    7  $31,477.00  3  $14,240.00 


Actual  Number  of  Special  Process  Servers 


Main  Office,  and  Bureau 

of  Penalties    7  $4,469.95  5  $4,838.40 


Actual  Number  of  Regular  Employees  (Street  Openings) 

Manhattan  Office   95        $225,968.00  100  $241,826.00 

Brooklyn  Branch  Office  ....     29  68,045.00  28  69,500.00 

Queens  Branch  Office    19  46,943.00  19  47,730.00 


Total    143        $340,956.00  147  $359,056.00 


Temporary  Employees  (Street  Openings) 


Manhattan  Office    33  $38,462.76 

Brooklyn  Branch  Office    11  13,021.00 

Queens  Branch  Office    11  13,021.00 


Total    55  $64,504.76 


Total  Actual  Force         501      $1,345,542.95  563  $1,471,990.16 
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SUMMARY— 1935 


Number  of  regular  employees  allowed   523 

Salaries  of  regular  employees  allowed  $1,451,737.00 

Number  of  temporary  employees   55 

Salaries  of  temporary  employees   64,504.76 

Actual  number  of  regular  employees   508 

Actual  salaries  of  regular  employees   1,407,485.40 

Actual  number  of  temporary  temployees   55 

Actual  salaries  of  temporary  employees   64,504.76 


In  addition  to  the  foregoing  force  of  regular  and  temporary  employees 
there  were  at  the  close  of  1935,  16  other  persons  in  Water  Supply,  Rapid 
Transit,  Tax  and  Transit  Matters  whose  compensation  totaled  $67,997.00. 
In  1933  there  were  27  persons  employed  on  these  matters  whose  compensa- 
tion amounted  to  $121,570.00. 
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